CHAPTER 5

‘The day was measured
INn minutes’

51 The first 72 hours of the
Hotel Quarantine Program
from 2/7—29 March 2020

1. As a consequence of there being no plan for the large-scale detention of international arrivals
into a mandatory quarantine program when the National Cabinet decision was announced, those
who would have to implement the program in Victoria had to do so without warning and without
any available blueprint for what was required. The situation was further complicated by the fact
that the decision would come into effect just 36 hours later, at 11.59pm on 28 March 2020.

2. Atthe Prime Minister’s press conference on 27 March 2020, it was made clear that the arrangements
were to be implemented by the state and territory governments, with the cost to be borne by them.
It was announced that there would be support from the Australian Border Force (ABF) and the
Australian Defence Force (ADF), but that was said to be a matter being worked on between those
agencies and the Department of Prime Minister and Cabinet (DPC) with the state and territory
jurisdictions ‘to ensure they can get the measures in place’!

3. When asked about the scale and number of people who would require quarantine, the Prime Minister
said there had been 7,120 arrivals at airports around the country the day before, and that ‘(tjhe number
of arrivals now are at a level which the states and territories believe means they are able to practically
implement these types of arrangements’.2

4. Inresponse to a question about the level of restrictions more generally, the Prime Minister said:

The decisions that | communicate from this podium are the decisions of all Premiers,
Chief Ministers and myself. This is not some personal view of mine; these are the decisions
of the National Cabinet based on the medical expert advice that we receive in terms of the
restrictions that are necessary to deal with the management of the outbreak of the virus
in Australia.®

5. As a member of the National Cabinet, the Premier of Victoria, the Hon. Daniel Andrews MP,
was a party to the decision and committed Victoria to its implementation. He agreed, in evidence,
that he did so, on the basis of very limited information or pre-planning for such a program.*
He was aware that there was no pre-existing plan for large-scale quarantine in Victoria.®
There had been no discussion in the Victorian Cabinet about the prospect of such a wide-scale
quarantine program being put in place.®

6. The Premier, had only had a short period of notice of the possibility a quarantine program
would be established. Prior to the National Cabinet meeting, he had received a briefing from
DPC! It outlined the possibility of a recommendation that all travellers self-isolate in hotels,
rather than at home, if the household had more than one person.®
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10.

The Premier had also been provided with a written advice from the Australian Health Protection
Principal Committee (AHPPC),® which included a recommendation that consideration be given by
National Cabinet to requiring people to quarantine away from home in high-risk cases where those
people would normally reside with others at home.° This was the recommendation to which then
Commonwealth Chief Medical Officer, Professor Brendan Murphy, referred in his press conference
with the Prime Minister. The Premier stated, in evidence, that while he did not know what the
AHPPC regarded as ‘high-risk’ cases, his own view was that high-risk cases would mean travellers
returning from countries with little or no public health response.”

There was clear evidence that returned travellers posed a serious risk of carrying the virus into
this State. It was proper for the Premier to have regard for the need to take all actions necessary
to minimise the risk of community transmission as identified in Chapter 4.

On the question of the power to enforce quarantine, the Premier said in his evidence that he made
an assumption at that time that the powers to be used were those in the Public Health and Wellbeing
Act 2008 (Vic) (PHW Act), which were already being used to issue directions to returned travellers

to isolate at home. He did not consider who was going to monitor compliance with the directions.

It was his evidence that this was not a matter to which he would ordinarily turn his mind.”?

With nothing more known to him beyond the availability of hotel rooms and a sense of what the
detention power would be, the Premier was of the view that it was feasible to set up the program
in the time allowed:®

... it seemed to me that a dedicated team of people at that very much operational level ...
would be able to do as they had done many times before, they could rise to a challenge
like this and that they would be able to stand the system up within the timeframe."

Assumption of risk

1.

12.

In committing Victoria to the implementation of the National Cabinet decision, the Premier had
committed the Victorian Government to assuming responsibility for managing the COVID-19 risk
posed by returned travellers and ensuring compliance with the mandatory detention orders. What
had, until that time, been a system in which returned travellers were directed to self-isolate at home
was now to be a system in which the government assumed responsibility for the quarantine of,

and the prevention of transmission by, returned travellers.

The Department of Health and Human Services (DHHS) submitted that it was returning travellers
potentially carrying the virus that created the risk and the Government had to make a decision
about how best to manage that risk. DHHS submitted that the Chief Health Officer (CHO) and
Deputy Chief Health Officer (DCHO) considered the competing risks of the continuing Self-Isolation
Directions for returning travellers versus those involved in the hotel quarantine option and agreed
on the latter!™ As noted in Chapter 4, no criticism is made of that decision. However, by directing
the mandatory detention of returning travellers into the Hotel Quarantine Program, the government
became responsible for the proper functioning of the Program. That is, in deciding to compel
people into facilities it had selected for that purpose, the government took on the management

of the risk inherent in doing so. The Premier agreed in evidence that the government was
responsible for such risk® (This issue of risk is discussed further in chapters 6 and 7.)
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13. This included an assumption of responsibility for identifying and planning for the following:

14.

15.

A. ensuring that quarantine would be enforced by requiring people to stay in a particular place"”
B. managing the risk posed by infection in the quarantine setting'®
C. ensuring that people were at least as safe in the hotels as they would have been at home™®

D. ensuring that the community was at least as protected from infection risk as it would have
been were returning travellers quarantining at home?°

E. the risk that the workers in the quarantine program might be exposed to infection.?

The Premier said that he thought he was aware of how large a task it would be to set up the
Program when he agreed to it at National Cabinet and formed a view that it was an appropriate
process for Victoria. However, while the Premier had a sense of how many travellers may return
and that there was sufficient stock of hotel rooms, he could not say, in his evidence, whether
he would have turned his mind to these risks that were, as a consequence, assumed by his
government. The effect of his evidence was that he would have left the risk mitigations to those
at an operational level.??

| accept this evidence. The decision to embark on the Hotel Quarantine Program in Victoria
was made by the Premier without any detailed consideration of the risks that such a program
would entail. The risk from the spread of COVID-19 to the community from returned travellers
was the only risk considered, and the assessment that that risk was too high to be managed
with home-based self-isolation was the only analysis done before the decision was made.

No consideration was given to the risks that such a program would, itself, create. The evidence
was that those risks were considerable.

Complex logistical arrangements made within
36 hours

16.

17.

18.

19.

20.

The Premier agreed, in evidence, that it was a very substantial logistical undertaking to stand
up such a complicated program within that timeframe. He rightly described it as ‘an unprecedented
set of circumstances’?®

No one who was subsequently involved in the initial decision-making or planning that took
place during the first 36 hours questioned whether it could be done. Yet, throughout the course
of the public hearings, various witnesses spoke about the challenges that arose from the fact
that there was no ‘off-the-shelf’ plan or blueprint of any sort for mass quarantine, let alone

in a hotel setting.?*

The Program was a complex logistical operation. It was known from the beginning that it would
have to cater for thousands of returned travellers. To do so, it would require a workforce of
thousands of people because the Program needed to run 24 hours per day, seven days per
week for an indeterminate amount of time and accommodate an indeterminate number of people.

This unprecedented and complex logistical operation was being designed to serve a primary
purpose — preventing the further spread of a deadly virus into the Victorian community. It was,
therefore, an operation designed to protect public health.

There was no question that many people worked extraordinarily hard to give effect to the National
Cabinet decision by the deadline given to them. Their planning and design for the Program was
necessarily developed in haste and from ‘scratch’. Significant decisions were made between the
time of the National Cabinet resolution and the first arrivals into the Program on 29 March 2020.
They were made under pressure and with limited information. They were often made on the basis
of assumptions about how the Program would work as there was no model or plan. In many cases,
those early decisions set the course for the Program and, ultimately, its failure to prevent the spread
of the virus from returned travellers to the community.
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21. Understanding the reasons for those decisions and the ones made subsequently has been
the core work of the Inquiry. If lessons are to be learned for the future, those decisions need
to be understood and evaluated, and that process must commence with trying to account
for what occurred in those 36 hours from the Premier’s commitment to the National Cabinet
decision up to midnight on 28 March 2020. Ultimately, it can be observed that the extraordinary
pressure placed on individuals and the unprecedented nature of what they were trying to achieve
explains some, but not all, of what occurred.

5.2 The initial set-up of the
Hotel Quarantine Program

A dual purpose

22. Following the press conference by the Prime Minister on 27 March 2020, the Premier held his own
press conference at 3.00pm that same day to address the National Cabinet decision.?®

23. The remarks made by the Premier, and the corresponding media release, provide a contemporaneous
account of the public position of the Victorian Government regarding the development of the Hotel
Quarantine Program at that time, as well as its intended purpose. The media release was in the
following terms:

Following agreement by the National Cabinet, all travellers returning from overseas
to Victoria will be placed in enforced quarantine for a self-isolation period of 14 days
to slow the spread of coronavirus.

While Victoria has seen some community transmission of this virus, most cases have been
the result of travellers returning from overseas who then pass it onto their close contacts.

To ensure this no longer happens, National Cabinet has agreed that all states and territories
will put in place enforced quarantine measures.

This will see returned travellers housed in hotels, motels, caravan parks, and student
accommodation for their 14-day self-isolation period.

These measures will not only help slow the spread of coronavirus, they will also support
hospitality workers who are facing significant challenges during this time.

The new measures will be operational from 11.59pm on Saturday 28 March,
with the Victorian Government already securing 5000 hotel rooms.

We will try to accommodate returned travellers close to their homes, but in some instances
that may not be possible. Each person will also receive self-isolation care packages of food
and other essentials.

The costs of accommodation, public health and security will be covered by each individual
jurisdiction, and there will be reciprocal arrangements in place to house the residents
of other states and territories.

It has also been agreed that the Australian Defence Force will be engaged to support the
implementation of these arrangements.
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The Victorian Government is working closely with the Australian Hotels Association and
other organisations so all returned travellers can be housed safely and securely.

As we take this extra step to slow the spread of coronavirus, our message to every other
Victorian remains the same: Stay at home, protect our health system, save lives.

If you can stay home, you must stay home.

If you don’t, people will die.?®

24. The Hotel Quarantine Program was regarded by the Victorian Government as a necessary
and justified risk mitigation strategy in order to prevent spread in the transmission of COVID-19.
The message of the Premier echoed the sentiments expressed by the Prime Minister — the purpose
of the Program was to save lives.

25. However, the Hotel Quarantine Program also served a dual purpose. This was remarked upon
by the Premier during his press conference when he stated that it was ‘not just about an appropriate
health response. It’s also ... about working for Victoria and re-purposing people who have perhaps
had their hours cut ...”?” The dual purpose was again reiterated by the Premier at his press conference
the following day, 28 March 2020.%

26. Contemporaneous submissions later made to the Crisis Council of Cabinet (CCC) also refer to these
dual objectives of the Program, being the protection of public health and the need to support the
viability of the tourism and accommodation industry.?° | note the CCC was established on 3 April
2020 and tasked with determining ‘all significant matters of policy, administration, budget and
legislation required to respond to the COVID-19 pandemic crisis’?° The CCC is discussed further
in Chapter 8.

27. The Premier agreed in his evidence that there was a perceived economic benefit from the Program
that was in addition to the stated public health objective. Hotels were largely empty and this was
a chance to use them. However, his evidence was that this was a secondary consideration to the
public health objective,® which was the principal objective.®?

28. | accept that the Hotel Quarantine Program was created in response to the perceived risk posed
by returning travellers and not, in the first instance, as an economic stimulus package. | note
that the Victorian Government had been intending to support the accommodation industry even
before 27 March 2020, through the $80 million allocation to the Department of Jobs, Precincts
and Regions (DJPR) for use in securing hotel rooms. The opportunity to support sectors that were
profoundly affected by COVID-19-related restrictions was seen by government as a substantial
benefit of a hotel-based model. As the Premier agreed in evidence, a home-based quarantine
model would not have had those economic benefits.*

5.3 DJPR becomes the
lead department

29. Chris Eccles AO, the then Secretary of DPC, was present with the Premier at the National Cabinet
meeting on 27 March 2020. Just before 12.20pm, having become aware of the impending decision
regarding mandatory quarantine, Mr Eccles stepped out to make a telephone call to Simon Phemister,
the Secretary of DJPR.3*

30. Mr Eccles told Mr Phemister about the National Cabinet decision. It was during this call that
Mr Phemister first became aware of the plan to quarantine returning travellers. Mr Phemister
had no prior warning that there was going to be a Hotel Quarantine Program or that his Department
would be called upon to implement it.3®
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31.

32.

33.

34.

35.

36.

37.

38.

39.

According to Mr Eccles, the purpose of the call was to discuss with Mr Phemister the need for
hotels, and for people with deep logistical experience, for the Program.®® According to Mr Eccles,
he called Mr Phemister before anyone else because his most urgent concern was to ensure that
accommodation arrangements were put in place.’

Mr Eccles gave evidence that he had no awareness, prior to 27 March 2020, of any plans

for enforced quarantine measures but, like the Premier, he was aware that funding had been
approved on 20 March 2020 for the COVID-19 Emergency Accommodation Assistance Program
(CEA) Program, which included what became known as the Hotels for Heroes program.3®

The CEA Program was being designed, as part of the Victorian COVID-19 pandemic response,
to provide support for the self-isolation of certain groups of individuals who could not self-isolate
at home.? This was part of the $80 million program referred to at paragraph 28. Mr Eccles had
no immediate recollection that, at the time, he knew of the services that had been procured for
the CEA Program, but he did know that DJPR had been sourcing hotel rooms as part of it.*°

Mr Eccles gave evidence that, at the time of this phone call, his focus was fixed on the imperative
to source hotel rooms and he did not give any greater consideration to the architecture of the
Program or how it would be implemented.* The message from him to Mr Phemister at this time
was to ‘get on with it’,*? but he also gave evidence that the purpose of the call to Mr Phemister
was not to commission the whole Hotel Quarantine Program.*®

Mr Phemister described the call as short.** Telephone records reveal it lasted for six minutes and
one second.*® Mr Phemister viewed its purpose as giving him a head start to check the number
of hotel rooms available and whether it was ‘doable’ to have hotel stock available 36 hours later.*
Mr Phemister told Mr Eccles that he was confident that around 5,000 rooms would be available.
Mr Phemister knew this from the work of DJPR sourcing hotel rooms for the CEA Program.*’

At odds with the evidence of Mr Eccles, by the end of that call Mr Phemister understood that he and
his Department were in charge of the Program ‘from end-to-end’, meaning that DJPR was to lead
the Hotel Quarantine Program.*® Even if it was not intended by Mr Eccles, the effect of his phone
call was that DJPR understood it was commissioned to plan and implement the Hotel Quarantine
Program. The evidence demonstrates that Mr Phemister set to work in the immediate wake of
that call, consistent with his understanding that he was responsible for the set-up of a significant
governmental program.

After the discussion with Mr Eccles, Mr Phemister understood it was his role to immediately start
planning for all contingencies. He planned to put together an end-to-end program of work to support
the operation but said, in evidence, that he immediately acknowledged in his own mind that he
would be deferring to experts on many matters.*® As Secretary of DJPR, he was aware that, in many
respects, his Department did not have the requisite expertise to plan and implement the Hotel
Quarantine Program beyond some necessary logistical capability.°

The conversation between Mr Eccles and Mr Phemister was the beginning of a quarantine
program in which only hotels were ever seriously considered as locations for the detainment
of returned travellers.

When the National Cabinet decision was announced, the Prime Minister stated that it was a matter
for each state and territory to decide the nature of the ‘designated facilities’ that were to be used
to house returned travellers.’ He did, however, use the specific example of a hotel at the press
conference.®? The option to use hotels had also formed part of the AHPPC advice to National
Cabinet regarding the potential quarantine of ‘high-risk’ people.>® Beyond that evidence, | can
make no findings about what, if any, discussions took place at National Cabinet about the use

of hotels specifically.

Suffice to say, hotels were certainly the option to which the Premier immediately turned his mind
when deciding if it was feasible to implement quarantine for returned travellers by the deadline.
This was not surprising in light of the Premier’s awareness that there was a CEA Program being
funded to source hotel rooms from 20 March 2020.5* He agreed in his evidence that he made
that assumption.®®
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40.

41.

42.

43.

44,

The work done by DJPR was known to Mr Eccles and was one of the main reasons for his call

to Mr Phemister.5¢ By contacting Mr Phemister regarding the available hotel stock that had been
sourced by DJPR and indicating to Mr Phemister that he should [or that DJPR should] get on with
making the arrangements to engage hotels, the decision regarding the appropriate ‘detention
facilities’ in Victoria was effectively made at the time of the phone call.

By the time of the Premier’s press conference at around 3.00pm, only hotels were mentioned in
association with the National Cabinet decision.5” While the associated media release still mentioned
the possibility of more varied accommodation being used® and the Premier gave evidence that,

to his mind, the use of hotels was not finally settled until the time of his press conference the
following day,*® there was no evidence from the moment Mr Eccles spoke to Mr Phemister that

any other option was considered for the ‘designated facilities’.

It was logical, at the time, that the initial work that had been done by DJPR for the CEA Program
would be used to implement the National Cabinet decision. However, the Hotel Quarantine
Program was, in fact, a substantially different undertaking to the CEA Program. Most importantly,
the enforced quarantine of travellers required the mandatory detention of returned travellers who
would number in the thousands. This aspect of the Program, and the implications arising from it,
was plainly not something that had formed part of the previous planning by DJPR. In fact, other than
the bare sourcing of numbers of available hotel stock, DJPR had done little preparation that was
of relevance to an enforced quarantine program. The capability and capacity of the hotels, in terms
of the provision of security, cleaning and catering, had not been a factor at that time,*® nor had the
capacity of the hotels to accommodate large numbers of people in a manner that would prevent
transmission of COVID-19 to the community.

From the time of that phone call between Mr Eccles and Mr Phemister, there was no indication
in the evidence that the decision to use hotels as designated facilities was subsequently revisited
by anyone during the initial planning stages or that any assessment was made to determine if
the purpose of the Program could actually be met using a hotel setting, and on such a large scale.

The suitability of hotels and their contracting and set-up arrangements is dealt with at length
in Chapter 7.

The early context of decisions made by DJPR
and DHHS

45.

46.

47.

48.

At 12.35pm, immediately after the phone call with Mr Eccles, Mr Phemister held a meeting with
team members from DJPR to draft the ‘end-to-end’ plan of the operation.®' Mr Phemister envisaged
the operation as encompassing a chain of custody of the passengers through the quarantine
program from the time they returned to Australia to the time they left quarantine.®?

Claire Febey, Executive Director, Priority Projects Unit, DJPR, was allocated to lead the end-to-end
response and this was Ms Febey’s understanding of her role from the outset.®®* Mr Phemister selected
Ms Febey because he considered her to be a highly trusted leader with experience managing large
operations through previous roles in the not-for-profit sector.5* He described Ms Febey as an ‘excellent
systems thinker’ and someone who could put together different phases of large-scale operations and
solve large-scale problems.®®

Ms Febey and her team started work immediately. The record of messages they exchanged
throughout the day on 27 March 2020 demonstrates the range of tasks they identified and the
connections they were making with other relevant departments in the first few hours of planning.®®

Mr Phemister allocated the task of procuring hotels to Unni Menon, Executive Director, Aviation
Strategy and Services, DJPR.®” Mr Menon had already been working on the CEA Program, sourcing
available hotel stock in consultation with the hotel accommodation sector.’® Mr Menon set about
adapting that work to the new DJPR hotel quarantine operation. The Crown Promenade and Crown
Metropol were the initial hotels used on 29 March 2020 when the first returned travellers arrived.®®
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49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

Later that night, and in circumstances that will be reviewed later in this Report in Chapter 6,
the function of sourcing private security firms was tasked to Alex Kamenev, Deputy Secretary,
DJPR, who delegated it to Mr Menon and other DJPR executives, who then further delegated
the task to Katrina Currie, Executive Director, Employment Outcomes, DJPR.”® Ms Currie was

on secondment to Working for Victoria, a program that was established to support people

who had been impacted by COVID-19 and who had lost their employment.” Ms Currie made
contact by Saturday morning with two security companies and one of them, Unified Security
Group (Australia) Pty Ltd (Unified), provided guards on the Sunday morning at the Crown hotels.”?

Mr Phemister said, in evidence, that from the moment he understood his department to be leading
the operation, ‘the day was measured in minutes, not hours’”® Staffing appointments were made
quickly and the various staff members gave evidence regarding the detail of their actions and
decision-making, which will largely be dealt with in subsequent chapters (particularly chapters

6 and 7).

By midnight on 27 March 2020, Mr Phemister and his DJPR team had produced a Journey Map

and Action Plan for the entirety of the Hotel Quarantine Program.” The plan designated who was
responsible for anticipated actions within the Program.”® There were many gaps, but the document
richly demonstrates the complexity of the Program and the breadth of expertise required at different
phases. It was more detailed than the first iteration of what became the Operation Soteria plan,
produced the same day by the State Control Centre (SCC).¢

At some stage during the afternoon, Mr Phemister informed the Minister for Jobs, Innovation
and Trade, the Hon. Martin Pakula MP, about the decision and the role assumed by DJPR to lead
the Program.””

Prior to 27 March 2020, Minister Pakula was not aware of any plan to quarantine international
arrivals.’® He said, in evidence, that he first became aware of the Hotel Quarantine Program during
a phone call with Mr Phemister on the afternoon of 27 March 2020.”° He did not believe he received
any notification about the Program from the Premier or the Premier’s office on that day.®°

According to Minister Pakula, Mr Phemister told him that DJPR would be ‘in charge’ of the Program.®
From the Minister’s perspective, he thought the allocation was the logical consequence of DJPR
already working to acquire hotel rooms.?2 He did not believe that it was unusual that he was receiving
this information from his Secretary rather than from the Premier’s office.®®

The Minister for Police and Emergency Services, the Hon. Lisa Neville MP, had learned of the
proposed program from the Premier’s Chief of Staff in a telephone call at 1.39pm on 27 March
2020.8* She was told that DJPR would be responsible for standing up the Program.®®

Soon after learning of the Program and of what he understood to be his role in it, Mr Phemister
spoke to Kym Peake, the then Secretary of DHHS.8¢

Mr Phemister said that he knew that DHHS would be relied upon across all phases of the operation
for advice, if not direct control, because he regarded the quarantine operation as primarily a health
operation. He stated it was for that reason he made early contact with Ms Peake. He said that,

at the beginning of his involvement, he had not contemplated exactly what all the phases would
look like.®”

When Mr Phemister spoke to Ms Peake, she was already aware of the National Cabinet decision.

Ms Peake was first told about the decision by Kate Houghton, a Deputy Secretary at DPC, after the
National Cabinet meeting.®® Ms Peake had no prior knowledge that there was going to be a Hotel
Quarantine Program implemented in Victoria.®®

Ms Peake’s evidence was that she believed that Mr Phemister understood that DJPR had been
commissioned to be the lead agency for the stand-up of hotel quarantine.®® She said that she
believed that Mr Phemister initially envisaged that the Program would be run by DJPR.®' Ms Peake,
as the head of DHHS, did not question that DJPR, a department with no medical or public health
expertise, was leading a program of large-scale mandatory quarantine with the primary purpose
of preventing transmission of COVID-19. At this stage, there is no evidence that Ms Peake raised
any concern or view that her own department, DHHS, ought to be in charge.
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60. According to the evidence of Mr Phemister, in all early planning by DJPR, DHHS was regarded
as responsible for health and wellbeing, and for crafting the legal framework within which the
mandatory quarantine of returned travellers would occur.®? As a result, legal advice was being
sought from within DHHS and from external counsel to facilitate the detention arrangements.*?
DHHS still played no role in the logistical planning and contracting efforts being undertaken
by DJPR at that point, but it did commence making its own arrangements with private medical
contractors, including General Practitioners (GPs) and nursing agency staff.®

Victorian Secretaries Board meeting —
27 March 2020

61. The Inquiry was told that formal debriefs by all department secretaries about National Cabinet
decisions have occured on occasion at meetings of the Victorian Secretaries Board (VSB).%®
The VSB is a forum of all department secretaries, the Police Commissioner and the Victorian
Public Sector Commissioner. It is a meeting convened about the ‘stewardship’ of the public
service.®® Decisions of the VSB are limited to that stewardship function and not matters that
are either operational or policy orientated.®”

62. A VSB meeting occurred at 4.00pm on 27 March 2020.% There was discussion during the
meeting about the Hotel Quarantine Program, with all the departmental secretaries present,
relevantly including Mr Eccles, Mr Phemister, Ms Peake, Secretary of the Department of Justice

and Community Safety (DJCS) Rebecca Falkingham, and then Chief Commissioner of Police (CCP)

Graham Ashton.

63. Mr Eccles gave evidence that the VSB made no decision at this meeting about where accountability
or responsibility should sit as between departments for the Hotel Quarantine Program.®® Mr Eccles
also said that it was here that it was first conceptualised that the SCC would play the dominant role

in the Program using the legislated Victorian emergency management framework.°° It was also,
he said, when he first turned his own mind to what the Program would be.

64. Notes from the VSB meeting on 27 March 2020 were tendered into evidence.” Indeed, as this
meeting was occurring, a planning meeting was already taking place inside the SCC, convened
by Emergency Management Commissioner (Commissioner) Andrew Crisp and attended by
representatives of multiple departments.°2

State Control Centre

65. The SCC is the Victorian operations centre for emergencies. It does not belong to a particular
agency; it is a facility. The SCC may be used at the discretion of the control agency for ‘Class
2 emergencies’ to bring various agencies together®® The classification of, and response to,
emergencies are matters that are dealt with in detail in Chapter 8.

66. The COVID-19 pandemic was a ‘health emergency’ and therefore a Class 2 emergency under the
legislated Victorian emergency management framework** Under that same framework, DHHS was

the control agency for the health emergency.©®

67. The SCC had been stood up in early March 2020 at the request of DHHS in relation to the
pandemic.'°¢ It was through that framework that the Victorian Government’s response to the

COVID-19 pandemic more generally had been occurring. The emergency management framework,

and the understanding of it by the various decision-makers involved in the Program, is also
considered in detail in Chapter 8.
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68.

69.

70.

71.

72.

73.

74.

Ms Peake gave evidence that it was at the VSB meeting that it was agreed the SCC would be the
architecture through which the detailed planning for the Hotel Quarantine Program would occur.?’
As noted, in fact, a planning meeting at the SCC was taking place even as the VSB discussed

the Program. However, it does not seem that anyone at the VSB meeting thought that DHHS
should be running the Program as part of its responsibility as the control agency for the COVID-19
health emergency.

Throughout the afternoon and evening of 27 March 2020, Mr Phemister remained of the
understanding that DJPR was running the Program announced by the Premier/°® He came

to the VSB with that belief in place and that remained his understanding at the end of the
meeting.®® The content and tenor of the notes of the VSB meeting suggest that this would

have been apparent to others who were at the meeting. Mr Eccles, although he had no memory
of the meeting, agreed the notes suggested Mr Phemister understood or was speaking about
being in charge of developing the Program at the time"® There was no suggestion that anyone
challenged Mr Phemister’s understanding or that Ms Peake or anyone else suggested that DHHS
should take the lead under the emergency management framework or otherwise.

Ms Peake understood that, under the emergency management arrangements, DHHS was the
control agency for any health emergency™ The VSB meeting confirmed that DHHS had the lead
responsibility for developing legal directions in order to enforce mandatory quarantine of returned
travellers.'2 At that point in time, Mr Phemister did not know what the source of power was going

to be to detain people.™ In his evidence, he stated that this caused some difficulties setting up

the Program due to having to plan for a number of contingencies regarding an enforcement model.™
| note that the Premier had assumed that the PHW Act would be used, but the details of how the
powers in that Act would be used were not finalised until late the following day."®

Ms Peake said that the reason for the decision to use the SCC for the overarching structure

of the Program was because it was a really critical intervention to deal with the threat of COVID-19;

it had the characteristic of requiring a multiagency response and it needed to be stood up incredibly
quickly because of the threat™ This was uncontroversial. The SCC was a resource that was available
to the control agency that was responding to an emergency and, indeed, DHHS was already using
the facility for its more general response to the pandemic.

When Mr Eccles first spoke to Mr Phemister and asked him to ‘get on with’ planning for mandatory
quarantine using hotels, he had not turned his mind to the emergency management architecture
or the nature of the Class 2 emergency."” Nor did he turn his mind to calling Ms Peake from DHHS.
In his evidence, he stated that this was because his:

... immediate interest was in activating an extensive external facing logistics process as
opposed to activating a process internal to Government — which was the activation of
the EM [emergency management] arrangements under which DHHS was the control agency."™®

The meeting at the SCC was attended by representatives from DJPR, including Ms Febey.
DHHS was also represented among the various department and agency representatives.
A recording of the meeting was tendered in evidence™

It was at this SCC meeting, on 27 March 2020, that Jason Helps, State Controller — Health

(also referred to as a Class 2 Controller), first became aware that DJPR had been tasked

by its Secretary to put together the ‘end-to-end’ Hotel Quarantine Program and considered
itself the lead agency.?° From his perspective, this had occurred despite discussion throughout
the afternoon and leading up to the SCC meeting that was moving towards locating the Program
under the auspices of the emergency management framework. Meanwhile, by 4.30pm, DJPR
staff had already been working for several hours to establish the necessary logistical components
for the Program and understood themselves to be in charge. They had no sense that the Program
was anything other than their responsibility.
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5.4 The emergency management
framework: Operation Soteria

75. According to Commissioner Crisp, the Hotel Quarantine Program was conducted within the
emergency management framework, partly for role clarity:

It was important to put a control structure around this particular operation and, again,
based on our experience of our running operations about having a control agency
and then support agency, being really clear as to their role, it is really important and
useful in terms of achieving a good outcome.

76. Commissioner Crisp went on to say it is always very important to know who is in control,
who is running a particular operation, and the distinction is which other agencies are providing
support to the control agency’??

77. The role played by the Emergency Management Commissioner did not involve direct operational
control. In this emergency, Commissioner Crisp did not have a ‘hands on’ role. Rather, as will
be discussed in Chapter 8, the Emergency Management Commissioner is responsible for
ensuring the State’s response to an emergency is coordinated and that effective control
arrangements are in place. The actual operational response is led through the State Controller
for any particular emergency.'?

78. Commissioner Crisp gave evidence that it was upon being advised of the decision to quarantine
returning travellers at the meeting at 2.00pm on 27 March 2020 with Minister Neville and
other relevant stakeholders that he commenced planning for what became Operation Soteria.**
In doing so, Commissioner Crisp spoke with Mr Helps and the State Consequence Manager
to put together an operational plan.?® This was then discussed at the first SCC inter-agency
meeting on the afternoon of 27 March 2020 at 4.30pm./?¢

79. Mr Helps stated that he first learned of the Program on the afternoon of 27 March 2020.%
His evidence was that he spoke with Commissioner Crisp and they arranged the SCC meeting
on 27 March 2020 to bring together all the agencies to plan the Program. At that stage, Mr Helps
believed that the coordination of the Program would fall under the purview of the DHHS State
Controller — Health in accordance with the State emergency management arrangements.?®

80. As part of those arrangements, due to the complexity and span of control that the State Controller —
Health had in the overall COVID-19 response, it was ultimately agreed that a dedicated Deputy State
Controller — Health would be appointed to coordinate Operation Soteria.?® Chris Eagle and Scott
Falconer were appointed to share that role by 29 March 2020.° Both had extensive experience
in emergency management in their substantive roles with the Department of Environment, Land,
Water and Planning (DELWP), the department from which they were seconded.”

81. Following the SCC meeting on 27 March 2020, the first draft Operational Plan (V 0.1) was released
for review to DHHS, DJPR, DPC, the Department of Transport, the ADF and Victoria Police.®? This first
plan did not have DHHS as the control agency. This suggests that, whatever was in the minds of some
DHHS officials, there was no formal decision yet that the Program would be under DHHS control.

It was still unclear to Commissioner Crisp whether the operation would be run under the emergency
management framework. However, it was his view that it should come into line with the emergency
management structures already in place in order to provide clear control and command structures.
Commissioner Crisp stated this was a view shared with him by telephone on 27 March 2020

by the Secretary of the DJCS3* At this point, Mr Phemister and DJPR staff still regarded themselves
as leading the operation.
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82.

83.

84.

85.

86.

At around 9.00am on 28 March 2020, Mr Phemister received a telephone call from Mr Eccles
informing him that Commissioner Crisp had responsibility for coordinating the Program and that
DHHS was the control agency.®*® From that point, Mr Phemister regarded his Department’s new
role as that of a support agency within the emergency management framework.”*®

At some stage on the same day, Commissioner Crisp had a telephone meeting with the secretaries
of DHHS, DJPR, DPC and DJCS, at which Commissioner Crisp repeated his view that the Program
should sit within the State emergency management arrangements with DHHS as the control
agency. Commissioner Crisp understood the secretaries present agreed with that view.”

There were two further SCC meetings that day: at around 10.00am and 6.15pm respectively.*®
At the second meeting, following a request by Mr Helps to clarify control arrangements,
Commissioner Crisp confirmed DHHS would be fulfilling that role, stating:™°

So everyone, well, most people will be well aware that we have a State Controller ... Health,
Department of Health and Human Services is the control agency. So, we want to fit this as
a discrete operation into the overall state operation. So as of tomorrow morning, we will have
a Deputy State Controller — Health; not a person from DHHS. So, Chris Eagle from DELWP
is on the line at the moment. So, Chris will be the first of those to take on that Deputy State
Controller role who will sit over this particular operation.

And Jason touched on it before in terms of who’s in charge. It is the Department of Health
and Human Services for this operation because, as | said, it fits in with the State’s structure
and under the State Controller Health. However, as we’ve discussed, and it is evident

by the number of people in the room and on the phones, there are various departments
and agencies and organisations that will be playing a support role, as we used (sic) to
under our emergency management arrangements, to the Department of Health and Human
Services and supporting the Deputy State Controller.

So, does anyone have any questions around that? | just wanted to be absolutely clear
in relation to who is in charge of this operation '+

In accordance with these arrangements, on 29 March 2020, Mr Helps telephoned Ms Febey
emphasising that DHHS was the control agency and needed to be in charge as it was accountable
for the Program.™ Ms Febey and Mr Helps agreed that DJPR would transition various roles and
functions over to DHHS 2

Later in the day, Mr Helps sent an email to Ms Febey with the subject line DJPR-DHHS role
clarity® As was clear from that email, there was, understandably, still work to do in clarifying
where responsibilities now lay under the control structure. This was confirmed by Mr Helps
who gave evidence that, although Commissioner Crisp had made it clear that DHHS had taken
responsibility as the control agency, Mr Helps ‘would not say that practically it was resolved’
so he needed to ‘clarify some aspects of that and how we would work through it’** The email
relevantly provided:

As you are aware the Department of Health and Human Services (DHHS) is the Control
Agency for the COVID-19 Pandemic, and at this time | am the State Controller — Health
appointed by the Control Agency under the Emergency Management Act. Prof Brett Sutton
is the Chief Health Officer leading the Public Health response under the Public Health
and Wellbeing Act. As the Control Agency, DHHS has overall responsibility for all activities
undertaken in response to this emergency. The response to the direction for all passengers
returning to Victoria after 11.59 p.m. 28/03/20 requiring to be quarantined in approved
accommodation is being led by Dep State Controller Chris Eagle as ‘Operation Soteria’.

... | don’t underestimate the complexity of this task in the current environment. It will be vital
that DHHS make the operational decisions in regards to which hotels we utilise and when,
along with other decisions which require a risk assessment by the Chief Health Officer

or delegated Authorised Officer!®
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88.

Ms Febey understood this email to confirm what had been discussed in the SCC meeting on the
evening of 28 March 2020 — that DHHS was in control and that DJPR would be playing a support
agency role®

The first returned travellers arrived on the morning of 29 March 2020. By this time, the Program
was being run as Operation Soteria out of the SCC and apparently overseen by DHHS in its
capacity as the control agency. Operational responsibility at the SCC was managed at this stage

by the Emergency Management Commissioner, State Controller — Health, Deputy State Controller —
Health, the DHHS Agency Commander and a team of DHHS emergency management staff.'¥’

5.5 Change of lead agency

89.

90.

1.

92.

93.

From the time of his 9.00am call with Mr Eccles on 28 March 2020 (see paragraph 82 above),
Mr Phemister regarded his Department’s new role as that of a support agency within the
emergency management framework 8

While, as discussed in Chapter 8, this substantially changed the governance arrangements then
in place, it appears to have made little practical difference to the work DJPR already had in train
at that early stage. DJPR remained responsible for contracting and organising many of the key
logistical aspects of the Program — selecting the hotels, organising private security, cleaning and
catering services where necessary and coordinating the transfer of returned travellers from the
airport to hotels.

To assist in the logistical role that DJPR took on, Mr Phemister called on the CEO of Global Victoria,
Gonll Serbest. Global Victoria was an agency that sat within DJPR. Ordinarily, its function was

to organise logistics for events such as trade fairs.® Mr Phemister requested its involvement for

its logistical expertise with ‘advancing’ of large events.®® It was intended that its main role would
be to assist with the initial ‘dry runs’ of the Program that occurred on 28 March 2020. Its role quickly
expanded when it became obvious that the Program would require substantially more resources.™
Having regard to its ordinary business model, it was unsurprising that none of the staff of Global
Victoria had any public health expertise or any experience that could sensibly be said to equate
with managing a large-scale disaster with public health implications.®?

From the perspective of Mr Phemister and Ms Peake, the logistical tasks undertaken by DJPR did
not change with the shift to a model where DHHS was the control agency. What did change, and
where dispute remains, was the division of responsibility for the operation and oversight of the
entire Program. According to Mr Phemister, this was, by 28 March 2020, a DHHS-led activity in
which DJPR participated as a support agency.>® Ms Peake, on the other hand, was of the view that
DHHS had ‘overall responsibility for ensuring any operation through the State Control Centre was
appropriately scoped, involved the right people and had appropriate operational governance within
it"®* but that the DHHS role within that operation was limited by what she understood to be a model
of ‘joint accountability’ for the Program with DJPR®® From this early point, that lack of role clarity
became symptomatic of some aspects of the Hotel Quarantine Program and caused some of the
gaps, fault lines and problems that emerged.

The issue of who was in charge of the overall Program, whether there was shared or joint
accountability and what that meant for the day-to-day operation of the Hotel Quarantine Program
and the contracts that were put in place with private security companies, hotels and cleaning
contractors is dealt with in detail in chapters 6, 7 and 8.
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5.6 Legal enforcement powers
to direct people into quarantine

94. There was no controversy over the source of the legal powers to direct returning travellers into
the Hotel Quarantine Program. It was the powers exercised under the PHW Act that were used
to legally enforce the detention of returned travellers in quarantine at the hotels, including
whether or not there would be any exemption from quarantine. As the fundamental legal basis
of the Program, they were crucial to the Program’s existence, enforceability and legality.

95. Over the course of the weekend, DHHS received legal advice from in-house lawyers™® and external
counsel®™ regarding the nature of the powers necessary to detain returned travellers. The Detention
Notices that compelled returned travellers into the Hotel Quarantine Program were drafted and
approved that weekend, relying on the powers in the PHW Act to detain individuals in hotels for
the purpose of a 14-day quarantine period.™®

Enforcement of quarantine

96. Implicit in the decision to require all returned travellers to quarantine in designated facilities
was the need for an enforcement mechanism — a means to keep travellers in their places
of quarantine in accordance with the directions issued by the Deputy Chief Health Officer

under the PHW Act.

97.  As of 27 March 2020, the range of enforcement options that were potentially available included
one or more of the following:

A. Victoria Police
B. ADF

C. private security.

5.7 The use of private security
companies

98. That three private security companies, MSS Security Pty Ltd (MSS), Wilson Security Pty Ltd (Wilson)
and Unified were engaged to provide the services of security guards as part of the enforcement
regime in the Hotel Quarantine Program was an uncontroversial fact.s®

99. The contracts with these three companies, initially verbal and, later, confirmed in writing, were
authorised by the Secretary of DJPR and entered into by the Secretary of DJPR as the contracting
agency. Invoices rendered under those contracts were authorised for payment by DJPR.16°

100. Private security guards engaged through the three lead contractors were present at all of the
quarantine hotels until their removal in early July 2020 and replacement by staff engaged
by DJCS®' | deal with the changes to the DJCS model in more detail in Chapter 11.

101. These were settled, uncontroversial facts. The process by which the firms were identified and
contracted, the terms of those contracts and the ultimate suitability of private security guards
for the roles they were asked to perform are all considered in Chapter 6.
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Who decided to use private security
as the "first tier’ of enforcement?

102.

103.

104.

105.

106.

107.

108.

109.

110. The Premier, when asked whether we should know who made the decision, was firm in his reply:'*

What proved to be controversial was how the decision was reached to use private security
companies as the first tier of enforcement, rather than some other enforcement model using
police or the ADF or a combination of any of the three options.

The first public mention made of private security guards being used in the Program was made
by the Premier during his press conference at around 3.00pm on 27 March 2020:

Police, private security, all of our health team will be able to monitor compliance ... I'm very
grateful to the Prime Minister for his agreeing to let this be a true partnership between
Victoria Police, our health officials, as well as the Australian Defence Force, | think that
will work very well. (The ADF) won’t be exercising any statutory power. They will be working
to assist those who beyond any doubt have the powers necessary to get this job done.'®?

This suggests that use of private security in the Program — in some form — was in contemplation
by that time.

By 6.00pm on the same day, Mr Phemister and others understood that DJPR’s role as the
lead agency included the obligation to engage private security and, over the weekend, that
was done by Ms Currie who, having sent emails late on 27 March 2020, verbally engaged
Unified to be present on 28 and 29 March 2020 to prepare for, and then receive, the initial
cohort of returned travellers.'®?

Subsequent formal contracts with Unified and with Wilson and MSS resulted in the use
of thousands of guards and the expenditure of some $60 million on private security.

But no one was able to say who it was who committed Victoria to the enforcement model
that placed such heavy reliance on private security; a commitment that was understood
by all concerned to have been made by the evening of 27 March 2020.

Despite examination and cross-examination, evidence, submissions and counter-submissions,
no person, agency, Minister or department has been willing or able to identify that the
engagement of private security commenced as a result of some action, instruction, agreement
or understanding on their own part.

No one denied that a decision was made but, equally, no one admitted being the one to have
made the decision or knowing who did. The Inquiry has been offered accounts of what was
said to be a, shared governance, and ‘shared accountability’ model for the Hotel Quarantine
Program. | accept that, in this context, the decision was most likely contributed to by a number
of people. But none of those people have accepted accountability or responsibility for, or
acknowledged their role in, the decision-making process. Shared accountability in this context
has amounted to no accountability in that no person has accepted they were involved in the
decision making and this represents a failure in the very first stages of the governance model
for this Program.

Ms Ellyard: Because we really should know, shouldn’'t we? We should be able to say
who made the decision to not only spend that much money but to give such an important
function in this infection control program?

Premier: Yes, it's one of a number of very important questions, yes.

Ms Ellyard: Mr Eccles in his evidence, when | asked him a similar question, suggested that
this might be ... 'm sure I’'m not doing justice to his answer, but | understood him to say this

might be an example of what he called collective governance or collective decision-making.
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12.

13.

Do you have a view about whether that’s what happened here in relation to private security?
Premier: Well, | would only be offering an opinion, if that would be useful to the Board.

Ms Ellyard: Yes, if you think that what happened here was collective decision-making,
we would be pleased —

Premier: | think it’s ... Ms Ellyard, | want good and the best decision-making, and | think it's
very difficult to make judgements about that unless you can point to who made it. | don’t
know that this ... | don’t ... my understanding of collective decision-making does not remove
accountability, it does not remove ... for instance, as the Chair of the Cabinet, the Cabinet
makes a collective decision, but | have made that decision because | am the Chair of that
Cabinet. If a group of people meet and a decision is made, then a similar formality ought [to]
be borne to those process ... come to those processes as well. That’s, at least, my practical
experience from the many, many meetings and different forums that I’'m the chair of. | don’t
think collective decision-making makes it harder to determine what body and which people
made a judgement, made a decision. That’s why those forums have a record of decisions
and minutes and a degree ... they are an authorising environment.

Ms Ellyard: So, to pick up on your point, Premier, Cabinet is an obvious example of group
decision-making but everyone who is there understands that that’s what they are doing,
they are participating in a group decision-making process. Is that fair?

Premier: That is correct, yes. That’s correct.

Ms Ellyard: They are all able to say afterwards, ‘Yes, | was part of that, | was part of that
decision-making’.

Premier: Yes and, furthermore, at a subsequent meeting, if the decisions were not recorded
accurately, if you had a different view, if your participation was not recorded accurately,
then you have opportunities to correct the record. There’s a formality to that, even though
it’s collective.

Ms Ellyard: So here, assuming that Mr Eccles’s analysis is correct, and this was an instance

of collective decision-making, one would expect those who were part of the collective to know
that they were and to be able to identify themselves as part of that collective decision-making.
Is that fair?

Premier: | would certainly hope so.

Ms Ellyard: Given that would be your hope, it’s alarming here, isn’t it, that, to the extent
it was a collective decision, no one seems to have understood that they were part of it?

Premier: Yes, it is very disappointing.

Many said they participated in discussions or meetings that were information gathering

or sharing exercises and not decision-making forums. In some cases, however, it was clear
that discussions and meetings presented opportunities for influence, particularly where one
or more party to a conversation or meeting held a position of power and influence.

To come to a view about this question | have examined all of the relevant evidence and submissions
to the Inquiry. After the close of the evidence, in the context of consideration of the submissions

in reply, | sought more information, followed by further statements and submissions in light of that
additional information.

Set out below is the detailed evidentiary trail upon which | have come to a conclusion by inferential
reasoning as to how the ‘decision’ was made to use private security.
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As of 27 March 2020, the use of private
security was not considered problematic

114.

115.

116.

17.

118.

119.

120.

In reviewing the discussions about private security on 27 March 2020, | bear in mind what those
involved or potentially involved in any decision or approval of the use of private security would
have understood the role private security was going to play. The significance of the decision

to use private security turns very much on what, precisely, that workforce would be doing.

That private security guards would have some role in the Hotel Quarantine Program was not itself
an unreasonable operational decision as of 27 March 2020. Private security had been used in hotel
quarantine in other jurisdictions.'®® As the private security representatives said in their evidence
and submissions, private security is a flexible and easily scalable resource that can be responsive
to fluctuating demands. Indeed, a document entitled Process Summary for Mandatory Quarantine,
apparently prepared by the ABF and circulated to Victoria Police on the evening of 27 March 2020,
refers to the use of private security to enforce social distancing at hotels, suggesting that it was

in the contemplation of Commonwealth agencies that private security would have some role in
each State’s mandatory quarantine program.®® Accepting the limitations upon the Inquiry’s access
to evidence that was National Cabinet in Confidence, | infer that there was broad discussion

of enforcement options that might be used by states and territories as part of the deliberations
leading to the National Cabinet resolution.

From the evidence of those who made initial contact with security companies and from the
evidence of those security companies, | am satisfied that the initial conception of the role private
security contractors were to perform was the role of static guards or sentinels, in which they would
have very limited contact with returned travellers.

The current Chief Commissioner of Police (CCP), Shane Patton, stated he had no grounds to form
any reservations or concerns about the use of private security in the Hotel Quarantine Program.’’
He stated that, in the past, Victoria Police had worked successfully with private security in the
context of major events and sporting events.'®® CCP Patton did not consider that the involvement
of private security in the Program would be inappropriate, subject to adequate skills, training,
advice and supervision being in place®® However, he did recognise the Program was outside

the normal work of private security as it had the added overlay with respect to infection control.”°

Similarly, former CCP Ashton’s view was that the role of private security, as proposed,

was appropriate. The guarding duties — that is, being present to ensure guests remained

in their rooms — were suited to private security, with police as a backup if any person attempted
to leave quarantine. Mr Ashton did not envisage that the guards would be used for other purposes
and, in that context, he viewed the arrangement as appropriate. He noted that this type of
arrangement was consistent with how Victoria Police had worked with private security at events.”
At the time of his evidence, Mr Ashton’s view had not changed in relation to the use of private
security, provided they were well-trained.”? He had since learned that security was being used

to escort travellers, which was not what he envisaged when the plan was first put forward.”?

Commissioner Crisp believed at the time that security would be a suitable workforce for use in the
Program based on previous experience working with them. When well-trained and well-supervised,
Commissioner Crisp believed private security would be effective in this type of role.”*

Minister Neville said she did not turn her mind to the appropriateness of using private security
when she was told about the proposal on 27 March 2020. Her evidence was that the use of private
security alongside Victoria Police was not inconsistent with her experience of how arrangements
for major events operated; for her, it did not jJump out’ as a major concern'® as private security
contractors are used widely in Victoria for security purposes, including at Parliament House,
hospitals and police headquarters.”®
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125.

126.

127.

| accept that it has become common practice for private security to work alongside police and
Protective Services Officers in a range of situations, including in many government buildings such
as courts and detention settings. There were important differences between those situations and
the Hotel Quarantine Program with all of its complexities, including:

A. those being detained were potentially carrying a highly infectious virus, meaning they posed
a risk to each other and those working in the Program

B. those being detained included a percentage with additional health or welfare needs that
made them vulnerable and requiring additional assistance

C. the nature of this environment required a workforce that was able to absorb changing
written and verbal information and instructions in a complex health environment

D. the need for specific and ongoing training not being well-suited to a highly
casualised workforce.

In making these comments, | note that CCP Patton, Mr Ashton, Commissioner Crisp and Minister
Neville are not public health experts. | also note the evidence given by Professor Brett Sutton,
Chief Health Officer, who is a public health expert, about what his position would likely have been
if consulted on the decision to engage private security in the Hotel Quarantine Program. Putting

to one side the question of what he knew about the decision at the time, which is dealt with below
at Paragraph 130, when asked whether he would have raised the same concerns he raised in June
2020 after the outbreaks occurred, Prof. Sutton said:

| don’t think so. | think the wisdom we have in hindsight is a key element here. I'm not sure
anyone at the point in time of decision-making around hotel quarantine commencement
might have been able to foreshadow some of the complexities of that workforce. | certainly
wouldn’t have had sufficient familiarity with it to have made some of the conclusions that

| can make now by virtue of having seen some of those complexities play out. | would have
obviously brought a public health view, but | certainly couldn’t say that | would have had
the same level of concerns or understood what those concerns to be back at that point

in time, in late March.””

Having regard to this, | accept that it would not be reasonable to expect that CCP Patton, Mr Ashton,
Commissioner Crisp or Minister Neville would have turned their minds to the specific public health
issues that were ultimately generated by the use of private security guards in the Program.

| note the evidence of Professor Lindsay Grayson, Director of the Infectious Diseases Department
at Austin Health, that security guards are used at Austin Health’s COVID and SCOVID wards.

His evidence was that security guards working in the hospital undergo specific additional training
in terms of PPE, the same as nursing staff or doctors would do.”®

In this regard, | note that CCP Patton, Mr Ashton and Commissioner Crisp — each of whom gave
evidence that private security was appropriate for the Hotel Quarantine Program — qualified their
answers about suitability with the proviso that they would be appropriately trained, with Mr Ashton
adding the further qualification that their role would be limited to static guarding.”® Given her
experience, it was reasonable to infer that Minister Neville would have expected the same limitation
in role.

As will be discussed in Chapter 6, the evidence established that the initial role of private security on
hotel sites grew.®° That is, the role of private security expanded beyond the pure static guarding role
that may have been anticipated on 27 March 2020 when it was expected guests would not leave
their hotel rooms. Security guards taking guests for smoking and fresh air breaks, and transporting
luggage to guests’ rooms, meant that they moved through potentially contaminated areas or had the
potential to interact with COVID-positive guests.

Finally, | note that the ‘small-scale security force’ originally contemplated by DJPR on 27
and 28 March 2020%™' became hundreds of guards by the time of the first arrivals on 29 and
30 March 20202
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129.

130.

131.

132.

133.

| am satisfied these matters must also be taken into account when assessing the role played

by others, including Mr Eccles and those present at the SCC meetings on 27 and 28 March 2020,
in the decision to engage private security. Neither Mr Eccles nor those present at the SCC meeting
professed to be public health experts. It was not reasonable to expect that they should have
turned their minds to the full extent of the supervision and training issues, the role changes and
the increase in private security numbers that occurred over time.

These issues arose and evolved without any proper revisiting of whether the private security
workforce remained the appropriate cohort for the first-tier security role.

This was compounded by the lack of clarity over who was ‘in control’ or ‘in charge’ or had ‘oversight’
of the detention program as a whole. The compartmentalisation of roles and failure of leadership
(discussed in Chapter 8) added to the failure to address the dangers associated with the matters
listed in paragraphs 121-128. This was perhaps best exemplified by evidence showing that, in the
days following the engagement of private security, Ms Febey continued to advocate for a 24/7
police presence at hotels®® By that time, DJPR had ceased being lead agency and the matter was
appropriately raised with DHHS for actioning. Despite Ms Febey’s efforts, clearly, nothing came of it.

It was further compounded by the limited engagement of public health experts in the Program.
One of the issues that arose in this regard was the level of knowledge held by Prof. Sutton

about the use of private security in the Program.®* There was a chain of emails dated 27 March
which emerged after the close of public hearings which, on its face, was contrary to the evidence
Prof. Sutton had given as to his knowledge about the engagement of private security until after
the outbreak at Rydges.”® Prof Sutton was required to provide further evidence on oath answering
questions about his state of knowledge in light of that series of emails. Prof Sutton responded
with an affidavit on 4 November 2020. | accept the explanation provided by Prof. Sutton

in his affidavit,®® and the submissions made by Counsel Assisting in respect of that evidence.®’
That is, while the evidence revealed there were opportunities by way of email traffic for

Prof. Sutton to become aware that private security had been engaged in the Hotel Quarantine
Program prior to the outbreaks occurring in late May 2020, | am satisfied that Prof. Sutton did

not ‘register’ this detail or have a practical awareness of security arrangements on-site consistent
with his lack of operational awareness more generally within the Hotel Quarantine Program.

| am also satisfied that Prof. Sutton and the Public Health Team at DHHS had no role in the decision
to engage private security, that Prof. Sutton had no role in their management and oversight,

and that the Public Health Team had little or no role in this regard.

| approach this issue conscious of the immense public interest in the process that sat behind

the decision to engage private security contractors. That public interest was no doubt heightened
in circumstances where key witnesses were unable to recall key events and those who might

be expected to know who decided to engage private security denied having this information.

It was no doubt heightened by the nature of the outbreaks and numbers of security guards across
the two ‘outbreak’ hotels who contracted the virus. It was further heightened by the provision of
relevant information after the close of evidence that would have assisted the Inquiry during hearings.

The Inquiry has heard that the day was measured in minutes, and this was how | forensically
approached this question. In doing so, on the evidence to the Inquiry and the investigations
conducted, | have concluded:

A. the decision was not one made by an ‘individual’ but, rather, there were those with influence
who contributed to an understanding being reached that private security would be used and
this understanding then became the decision that was adopted and acted upon at the SCC
meeting chaired by the Emergency Management Commissioner

B. that understanding was reached by the conclusion of the SCC meeting on 27 March 2020

C. there were several main factors that appeared to have led to the understanding that became
a ‘decision’ that was acted upon by DJPR in the wake of the SCC meeting

D. the timeline was not completely linear and there were overlapping and independent
influences on the ‘decision’
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E. the use of private security was in contemplation from the earliest time after National
Cabinet concluded and likely during the course of discussions in National Cabinet given
the widespread use of private security in other jurisdictions (National Cabinet discussions
were not available to the Inquiry due to Cabinet in Confidence restrictions)

F. the use of private security was not considered controversial at the time.

Before 1.00pm

134.

135.

136.

137.

At 12.17pm, Alex Kameneyv, a Deputy Secretary who had been working exclusively on COVID-19
responses within DJPR,®8 sent an email to several DJPR officers including Ms Currie, with

Mr Menon copied in. In her evidence, Ms Currie identified this email as the first time she learned
of the Hotel Quarantine Program.® The email was titled Cleaning workforce for isolation rooms
in hotels and was in the following terms:

Unni is going to write to us shortly with potential requirements for a cleaning and security
workforce to manage people who might be quarantined in hotel rooms.

We might need to act quickly depending on govt policy choices in this space so would
be good to think through options. It would be in metro and regions

| need a point person who can work with Unni™°

At ‘around midday’, in Mr Menon’s recollection, he received a telephone call from Mr Phemister
informing him that a hotel quarantine program was likely to be implemented and asking him

to ascertain which hotels would be available to provide accommodation as part of the program
(including their capacity to provide meals, security and cleaning services).'

At 12.20pm, Mr Eccles spoke to Mr Phemister.®2 Mr Phemister said the conversation was about
contracting hotel rooms and ‘a few other obvious phases of the operation, particularly transport
from the airport to the hotels’*3 Neither recalled the question of private security being discussed.'**

At 12.35pm, Mr Phemister met with Ms Febey and others™® to begin planning.®® Ms Febey’s
notes include:

| will be responsible for the whole process

Everything

Sanitation, food services, health care, security

They need to be safe, but we need them to stay where they are

Simon will call Graeme Ashton, need a regime that makes sure they adhere
to their quarantine

Police and security '’
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138. The notes taken by Charles Rankin, Director, Office of the Secretary of DJPR, in respect of the

139.

140.

141.

same meeting include:

Claire will be responsible for DJPR process. hotels to provide sanitation, health, security,
catering. Medical support, concierge support. They need to provide a full suite of service.
They cannot go out and wander. SP to call Graham Ashton. Need to ensure they abide
by quarantine®®

In its Further Written Submissions, Victoria Police submitted that this evidence supported
a finding that a decision was made to engage private security in the Hotel Quarantine
Program before the SCC meeting commenced at 4.30pm or that there was a settled
consensus in favour of private security (unaided by Victoria Police’s view) prior to that
meeting. In so doing, Victoria Police also referred to text messages exchanged by DJPR
staff between 4.12pm and 4.30pm on 27 March 2020.1%°

| do not accept this submission for the following reasons.

First, the 1217pm email from Mr Kamenov was preceded by an email sent at 12.06pm from Michael
Lemieszek, Assistant Director, International Engagement, DPC, to DJPR staff, including
Mr Menon. The 12.06pm email stated:

We are seeking your assistance to respond to an urgent request from the Premier

on the number of hotel rooms and other commercial accommodation available

in Victoria. This is part of the broader work on COVID19 preparedness. Unni Menon,
who is working on another element of this issue, is aware of the request and suggested
we speak directly with you.

Could you please provide any data you have on the number of:

- Hotel/motel rooms
» AirBNB listings

- Other accommodation such as caravan parks, cabins, holiday camps
(with buildings, not tents (sic) sites), guest houses, B&Bs.

» Unused student accommodation.

« Anything else you can think of.

If possible, we’d like the data by region. We are primarily seeking the total number,
but welcome any data on current availability if it was on hand.

We need to get this to the Premier’s Office by the end of the day. Please send through
the best data you have available by the end of the day, earlier if you can.

I'll give you a call shortly to discuss.?%®

142. Although not expressly stated, it was evident from the content and timing of the 12.06pm email that:

A. work was being done to ascertain what accommodation would be available for the

quarantining of returned travellers (for example, a matter that was being considered
by National Cabinet at that time)

B. work that had already done by DJPR in relation to the separate CEA Program was being

leveraged as part of that work.

143. There was no mention of security in the 12.06pm email. However, as part of the separate CEA

plan then in place,? there was a plan for hotels to provide ‘general additional services’ including
‘general security’. It appeared far more likely that it was these matters, rather than some decision
that had been made at this early stage of the day within DJPR to engage private security for the
Hotel Quarantine Program, that gave rise to the 12.177pm email from Mr Kamenev.2°2
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144. Second, Mr Menon’s evidence was that he first learned of the Hotel Quarantine Program from

145.

Mr Phemister. 2% | accept this evidence and Mr Phemister’s evidence that he first heard about the
Hotel Quarantine Program from Mr Eccles at 12.20pm.2%* | therefore infer that Mr Menon did not
speak with Mr Phemister about the Program until after receiving the 12.06pm and 12.17pm emails.

Third, even putting aside these matters, the language used in the emails at 12.06pm and 12.17pm
did not support a finding that a decision was made to engage private security in the Program
before the SCC meeting commenced at 4.30pm or that there was a settled consensus in favour
of private security (unaided by Victoria Police’s view) prior to that SCC meeting, including for the
following reasons:

A. In the 12.17pm email, Mr Kamenev refers to ‘potential requirements for a ... security

workforce’2% The reference to ‘potential’ represents clear and contemporaneous evidence
that a decision was yet to be made.

. In her notes, Ms Febey refers to ‘security’ but says that ‘Simon will call Graeme [sic] Ashton,

need a regime that makes sure they adhere to their quarantine’. 2°¢ This reference to Simon
(whom | take to be Simon Phemister) contacting, Graeme Ashton, (clearly a reference to
the then CCP Graham Ashton) strongly indicates that a decision was not only yet to be made
about the security regime, but that it would not be made until Mr Ashton’s views had been
sought. This finds further support in the evidence of Ms Febey, who stated that the decision
to engage private security was communicated to her at the SCC meeting and that she
understood this to be a directive to engage private security.2%’

. Mr Rankin’s notes also stated ‘SP to contact Graham Ashton’.2°® This provides support

for the accuracy of the notes and recollection of Ms Febey that DJPR was waiting for
the opportunity to consult with Mr Ashton before a decision was made about the security
option. Both sets of notes represent contemporaneous evidence that a decision was yet
to be made and would not be made until Mr Ashton had been contacted by Mr Phemister.

. Mr Menon’s statement?®® and Mr Rankin’s notes?" referred to hotels providing security.

These references were consistent with the arrangement contemplated as part of the CEA
Program at that time, not the arrangement that was ultimately reached in the Hotel Quarantine
Program, where private security companies were directly engaged by the State of Victoria
(State). These references therefore provided further support for the conclusion, drawn above,
that these early communications between DJPR staff were made in the context of initial plans
leveraging off work already done in the CEA Program, rather than a decision that had already
been made to engage private security in the Program at that time.

. The text messages exchanged by DJPR staff between 4.12pm and 4.30pm were sent

following several important developments, discussed in more detail below, including the
117pm telephone call between Mr Ashton and Mr Eccles, the 2.00pm meeting between
Minister Neville, Mr Ashton and Commissioner Crisp, the debriefing by DPC that appeared
to have occurred before 2.48pm, the Premier’s press conference at around 3.00pm and
the commencement of the VSB meeting at 4.00pm. | accept Ms Febey’s evidence that these
text messages reflected a ‘working assumption’ held by DJPR at that time, rather than

a decision that had been made.?"

. The submission made by Victoria Police was also at odds with evidence establishing that

DJPR did not begin contacting private security companies to ascertain their availability for
work in the Program until well after the SCC meeting.?"2

146. Having regard to this evidence, | find that, while the potential engagement of private security in the

Program may have been in the minds of DJPR staff prior to the SCC meeting, no decision had been
made and no decision was being actioned by DJPR staff in the hours prior to that SCC meeting.
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1.00-2.30pm

147. Sometime before 116pm, Mr Ashton received what he described as a ‘heads up’ from his
Australian Federal Police (AFP) colleagues that the Hotel Quarantine Program would be
announced later that day.?® In his affidavit, dated 19 October 2020, Mr Ashton identified
a call made to him at 1.03pm from AFP Commissioner, Mr Reece Kershaw, as the most likely
source of this ‘heads up’ and his understanding about the potential use of police as the
enforcement mechanism in the Program.?

148. 13 minutes later, at 116pm, Mr Ashton sent the following text message to Mr Eccles:

Chris | am getting word from Canberra for a plan whereby arrivals from overseas
are to be subjected to enforced isolation from tomorrow. The suggestion is Victorian
arrivals are conveyed to a hotel somewhere where they are guarded by police for
14 days. Are you aware of anything in this regard?? Graham.?®

149. During his evidence before the Inquiry, Mr Eccles was shown this text message.?® Mr Eccles stated
that, at the time of the text message, he was not aware of any plan for police to be guards in the
Program, as stated by Mr Ashton in the text to be his understanding of the plan from Canberra:2”

Ms Ellyard: ... So you may feel I've asked you these questions already but are you aware
of any involvement by the DPC as at about 1.30pm in setting up what were going to be
the details of the enforcement arrangements in Victoria?

Mr Eccles: I'm not aware.

Ms Ellyard: Is it possible that it could have been happening without you being aware?

Mr Eccles: It's possible. But | would have thought extremely unlikely.

Ms Ellyard: Likely that if it had been happening at the time without you being aware, you
would since have become aware, | take it, if arrangements of that ... if work of that kind
had been being done?

Mr Eccles: Both that and the simple fact that if National Cabinet was finishing at 1 o’clock
and there was no ... the relevant matter being considered by National Cabinet originated
within National Cabinet itself and not in material going into National Cabinet, then to have
developed a plan between the end of National Cabinet and this time seems ... 'm unaware
of how a plan could be developed within that timeframe.?®

150. Mr Ashton did not receive any text message from Mr Eccles in response and could not recall
if he spoke to Mr Eccles, or anyone else, on the phone at that time.?"® Mr Eccles said, in evidence,
that he did not recall speaking with Mr Ashton, though it would be his usual practice to do s0.2%°
Mr Eccles’s phone records, which were obtained by the Inquiry after evidence had closed,
reveal that there was a call made by Mr Eccles to Mr Ashton at 1.17pm that lasted two minutes
and 15 seconds.??' Both Mr Ashton and Mr Eccles gave evidence that they could not recall the
contents of any conversation.???

151. However, five minutes after that phone call, at 1.22pm, Mr Ashton sent a text message back
to Commissioner Kershaw stating, ‘Mate my advise [sic] is that ADF will do Passenger transfer
and private security will be used’.?

152. At 1.32pm, Mr Ashton sent another message to Commissioner Kershaw, which stated: ‘I think that’s

the deal set up by our DPC. | understand NSW will be a different arrangement. | spoke to Mick F’, 224
Michael Fuller, who is the Commissioner of the NSW Police Force.
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153.

154.

155.

156.

157.

158.

159.

160.

Mr Eccles was asked about Mr Ashton’s texts to Commissioner Kershaw. Mr Eccles stated that he
was not aware, as at about 1.30pm, of any involvement by DPC with regard to setting up the details
of the enforcement arrangements in Victoria. As noted above, he thought it was extremely unlikely
it was happening without him being aware.??

In his affidavit, made after his phone records were produced, Mr Eccles rejected any inference
that Mr Ashton had learned of the proposed use of the ADF and private security from him, stating
that he ‘had no knowledge of these matters’??® He stated that it was not his role to have made
operational decisions about the use of private security, nor would he have had the expertise

to do so. He stated:

[1f I did call him [CCP Ashton] back [at 1.17pm], | would not have conveyed (and would
not have been able to convey) any decision about the use of private security.??’

Mr Eccles stated that he did not recall the content of the conversation with Mr Ashton,?2®
and strenuously rejected any claim that he had misled the Inquiry, as his evidence under
oath spoke to the fact that his normal practice made it likely that he would have called the
then Chief Commissioner back.??® Mr Ashton had no recollection of the contents of the
conversation with Mr Eccles either.

The Premier was also taken to the message sent by Mr Ashton, which referred to the arrangement
for private security as ‘the deal set up by ... DPC’. The Premier’s evidence was that he was not
personally aware of any such proposal made by his department.?3°

Based on the content of the text message sent to Mr Eccles from Mr Ashton, the call made

by Mr Eccles one minute later to Mr Ashton lasting for two minutes and 15 seconds and then

the text message to Commissioner Kershaw sent approximately 12 minutes after that call ended
saying ‘I think that is the deal set up by our DPC’, | draw the inference that a discussion took place
between Mr Ashton and Mr Eccles that caused Mr Ashton to ‘think’ there was a ‘deal’ set up by
DPC whereby private security would be used for the Program.

This inference was further supported by the evidence given by Mr Ashton during cross-
examination by Mr Attiwill QC for DPC:

Mr Attiwill: And prior to that meeting [at 2.00pm], you were not aware of any request
for Victoria Police to play any role in that quarantine program, were you?

Mr Ashton: Ah ... not that | have a recollection of, no.

Mr Attiwill: Relating to private security, you had a belief that private security were
to be used?

Mr Ashton: An understanding, yes.?*

In closing submissions, DPC submitted that neither Mr Eccles nor DPC were involved in the
decision to use private security in the Program.232

While neither Mr Ashton nor Mr Eccles had any recollection of what was said in the 117pm
telephone call, it would be fanciful to think that Mr Ashton sent the 1:22pm and 1.32pm text
messages to Commissioner Kershaw based on no more than some inner speculation of his
own when at 116pm he had been asking Mr Eccles for information about a proposal that police
be used as security for the Program.
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161.

162.

163.

164.

165.

166.

167.

168.

169.

170.

At 1.34pm, Mr Ashton received a text message from Commissioner Crisp, who forwarded a text
received regarding the ADF:

| just received this from [redacted] from ADF. | assume you would have it but just letting
you know.

Thanks Andrew, federal announcement very shortly regarding ADF support to state police
for COVID19.23

Mr Ashton’s telephone records reveal that he then rang Commissioner Crisp and that they spoke
for nearly three minutes. Mr Ashton could not recall the details of that conversation.?3

At 1.39pm, Minister Neville received a call from the Premier’s Chief of Staff and spoke to her for just
over five minutes.?® In her evidence at the Inquiry’s public hearings, Minister Neville could not recall
who the call was from, but said she was told that there would be a Hotel Quarantine Program and
that DJPR would be running it.*¢ In her later affidavit evidence, Minister Neville said there was no
discussion regarding enforcement options, including security at hotels, during that call.?%”

At 2.00pm, about 26 minutes after the text from Commissioner Crisp to Mr Ashton, both men
attended an online meeting with Minister Neville?*® and other DJCS representatives. Such meetings
had been taking place regularly since the pandemic started.?*® The evidence was that there was

a discussion about the use of private security in that meeting but a divergence on the evidence
about who said what to whom.

A few minutes after 2.00pm, and while in the meeting, Commissioner Crisp sent the following text
message to Ms Houghton of DPC, who had texted Commissioner Crisp to update him on National
Cabinet discussions about the use of the ADF:

Think my Minister has some idea of ADF role and that’s what we’re discussing with
Graham Ashton at the moment.2*°

The text message from Commissioner Crisp was contemporaneous evidence that the issue was
being discussed in that meeting. Whatever was discussed, there did not appear to have been
a settled position reached on the use of ADF or private security, as Mr Ashton contemplated

in the VSB meeting later that afternoon that the ADF might be used at some point to assist with
static presence over time.2¥

Minister Neville said that it was clear Commissioner Crisp and Mr Ashton already knew more
than she did about the Program when they met. Her ‘best recollection’ was that Commissioner
Crisp raised the issue of private security being used to guard those in mandatory quarantine
and Mr Ashton discussed ADF involvement, however, she could not be sure.?*? Minister Neville
said that the decision to use private security was provided at the meeting as a piece of ‘factual
information’ and she did not know who made the decision.?*?

When asked whether she had had a view about the use of the ADF, Minister Neville said that her
concern at the time would have been about the absence of any enforcement powers on the part
of the ADF and whether Victoria Police would have been better suited for a role at the airport —
a role she noted was ultimately filled by the AFP.244

Mr Ashton said that Commissioner Crisp was the one who said that private security would be used
to guard hotels, that the Program would be coordinated by DJPR and that police would be used to
help transfer travellers and provide back up to security.?** His notes of the meeting refer to private
security and hotels, but do not say by whom these matters were raised.?%®

Commissioner Crisp said that he first heard about the Program during that meeting with Minister
Neville, prior to the Prime Minister’s announcement.?*” He understood that, as Emergency
Management Commissioner, his role in the Program would be overseeing coordination and
ensuring effective control arrangements were in place.?*
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171.

172.

173.

174.

175.

176.

Commissioner Crisp said that he had no independent recollection of the meeting, apart from what
was in his notes, which included the words ‘ADF’ and ‘private security’.?*® He said that he had no
recollection of making the comments ascribed to him by Mr Ashton and no recollection of having
pre-existing knowledge at the time of the meeting that DJPR would be running the Program.?%°

Having regard to the contemporaneous notes made by Commissioner Crisp and Mr Ashton,

it was clear that the ADF and private security were mentioned at the meeting. Each of Commissioner
Crisp,>" Mr Ashton?2 and Minister Neville?*® gave evidence that they were not aware who made

the ‘decision’ to use private security in the hotels.

It was possible that Commissioner Crisp heard about the Program from Mr Ashton during their
conversation prior to the online meeting, rather than at the meeting itself. Mr Ashton already knew
about the National Cabinet decision and had been party to a discussion about potential private
security involvement.

| am satisfied that, at the 2.00pm meeting between Minister Neville, Mr Ashton and Commissioner
Crisp, the issue of the use of private security and ADF was discussed. There was no evidence that
a settled position or decision was made at that meeting. Equally, neither was there evidence of
objection, concern or disagreement among this group. Had Minister Neville, Commissioner Crisp
or Mr Ashton disagreed with the proposal to use private security in any capacity, they would have
said so, and it was reasonable to expect that their opposition would have carried substantial weight
given their leadership positions and expertise in policing, security and emergency management.
However, in saying this, | reiterate the matters discussed in paragraphs 121-129 above. While these
senior justice-portfolio office holders are experts in policing and emergency management, they do
not profess to be experts in public health or public health emergencies. Further, | do not consider
that, on 27 March 2020, they should have reasonably foreseen the extent of the training and
supervision issues that would arise, the changing role of security over time, the substantial increase
in numbers of security engaged in the Program, the fragmentation of departmental responsibility
and oversight or the limited involvement public health experts would have in the management of
the Program. Without that foresight and, on the assumption that the role of security would be static
or sentinel guarding, there was no reason for them to oppose the idea.

In addition to these matters, Minister Neville submitted that it was ‘simply not her role’ to disagree
with the engagement of private security under the emergency management structures then

in place, including because it would have been contrary to that framework and the legislation
underpinning it.2>* While there was some force to this argument, and while | accept that any view
expressed by Minister Neville would not have had legal force, it would naturally have been open
to Minister Neville to express any view she may have had, as evidenced by Commissioner Crisp’s
text message referred to at paragraph 165 above, where Commissioner Crisp said he that thought
Minister Neville had ‘some idea’ about the role of the ADF and that this was being discussed at the
time. In saying this, | again reiterate the matters discussed in paragraphs 121-129 above.

It is important to note that there was no evidence that any formal request was made to Victoria
Police to provide personnel for the Hotel Quarantine Program. As Minister Neville explained,
she, as Minister, cannot direct the CCP as to how to deploy his personnel.?*® She did note
that she would ordinarily be consulted if a request was to be made to deploy Victoria Police
to perform a role and she was not so consulted.?*® There is no evidence that a formal request
was so made to Victoria Police.

Other information disseminated by DPC

177.

Around the same time as the 2.00pm meeting of DJCS officials, there appears to have been
a debrief from DPC staff who had attended the National Cabinet meeting.

178. As a result of that debrief, an email sent by Nicole Lynch, Director, National Cabinet (Health and

Public Health), DHHS, at 2.48pm stated ‘keen for police not to babysit, but called in as needed
(e.g. use private security)’.2%’
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179.

180.

181.

182.

183.

A subsequent email from Ms Lynch, on 31 March 2020, says the 2.48pm email reflected National
Cabinet outcomes (based on verbal debrief from DPC) and further clarifications ‘from Kym [Peake]
via Chris Eccles’.

The Premier and Mr Eccles each gave affidavit evidence about the extract from Ms Lynch’s
2.48pm email.

The Premier said that:
A. it did not reflect the view he then held about the potential use of police and private security
B. he did not understand this to be one of the outcomes of the National Cabinet meeting
C. he was not aware of this view being held within his private office or within DPC.25®

Mr Eccles also said that the extract did not reflect the view he held about the potential use of police
and private security. He said that he had no view about such matters and that he was not aware
that anyone else held the view expressed in the extract at that time.?%°

As discussed in paragraph 157 above, | have drawn the inference that the telephone call between
Mr Eccles and Mr Ashton at 1.17pm caused Mr Ashton to have the impression that private security
would be used and that there was a ‘deal’ set up by DPC whereby private security would be used
for the Program. By extension, | draw the inference that Mr Eccles had some concept or idea of the
potential for the use of private security at the time of that conversation and, therefore, at the time

of Ms Lynch’s 2.47pm email, but am unable to conclude on the evidence that that rose to the level

of a ‘view’ held by either him or others in DPC at that time. | also note the possibility for the reference
to ‘keen for police not to babysit’ to reflect Mr Eccles having discussed the issue of police versus
private security with Mr Ashton and one or other of them having expressed that view, but the
evidence did not provide the capacity to make a positive finding on the point.

1.00—4.00pm

184.

185.

186.

There was evidence of those working in the Premier’s office trying to gather information about
what the enforcement model would be. This includes texts and telephone calls between the
Premier’s office and DPC.?%° The timing and content of these communications indicated that
they were made for the purposes of the Premier’s press conference.

At around 3.00pm, the Premier gave the press conference, during the course of which he said:

Police, private security, all of our health team will be able to monitor compliance in a
much easier way, in a static location, one hotel or a series of hotels, as the case may be.
That’ll mean, and this is the really important message, that will mean that more of those
police that we have, those 500 police that are doing that work in terms of Coronavirus
enforcement, they’ll be able to get to even more homes where people are supposed

to be quarantining. Those who’ve arrived prior to midnight tomorrow night. So, if you're
doing the wrong thing, you will be caught (emphasis added).?®

The Premier was asked during his evidence whether this announcement suggested that he had
an assumption or understanding of what the enforcement model would be. He responded that,
despite having given the matter ‘quite some thought’, he was not certain why he mentioned the
above three groups of people during his press conference. He could not recall what was in his
mind at the time about the enforcement model.?2 The Premier further stated that a matter such
as security, which was a ‘deeply operational matter’, would not be determined by his office or
his department, and that was what emergency management structures and agencies were for.2%3
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187. In his further evidence by affidavit, the Premier stated that the press conference was given on
short notice and in urgent circumstances. He stated that he always receives an oral briefing from
a small number of advisers immediately before a press conference, and that he is usually provided
with a written press release and sometimes a policy document to which he can have regard when
answering questions. He produced two such documents — a press release and a document titled
Policy Q&A’s — and said that, while he had no present recollection of the briefing he received
before the press conference, he had been informed that, before the press conference, he was
very likely handed a copy of the press release but not the Policy Q&A’s. Both documents refer
to ‘security’, but neither contained the phrase ‘private security’ used by the Premier in his press
conference. It may be that this additional detail was conveyed in the oral briefing he received before
the press conference. The Premier’s evidence was that, in preparing for an oral briefing of this
kind, his staff would, as relevant, contact officers of DPC or one or more other line departments,
to obtain operational and policy details concerning the subject of his announcement.?%*

188. The Premier said he did not know who made the decision to use private security as the first tier
of enforcement.?®® He was not able to say when he became aware that private security would
be used as frontline security, and did not remember having a specific view on the appropriateness
of the decision to use private security at the time.2%¢

189. Mr Eccles said that he was not aware that private security would be used when the Premier stated
it during the press conference.?®’ He was not aware of any information provided by him or DPC to
the Premier to that effect.?®® Mr Eccles was unable to say who briefed the Premier regarding police,
private security and the health team working together, or the use of private security freeing up
police to do more community checks.?®® In his further evidence by affidavit, Mr Eccles maintained
that he ‘did not play any role in briefing or assisting the Premier with the remarks he made in his
press conference’?’°

190. Mr Phemister also gave evidence that he did not brief the Premier or his office at any time on
27 March 2020.2”" Phone records produced to the Inquiry reveal that members of the Premier’s
office did have contact with staff from DPC, who, in turn, were in contact with DJPR officers.?”?

191. Ms Febey was watching the Premier’s press conference. At 3.26pm, she sent a message
to members of her team that quoted the Premier’s reference to police and security
monitoring compliance.?”

192. At 3.30pm, Mr Phemister sent a text message to Mr Ashton:

Graeme, [sic] we’re running the inbound passenger isolation system with Transport
(just announced by Premier). Can | get a point person from your crew to liaise with pls.
If anyone else sees a role for their crew pls let me know. Claire Febey DJPR is running
this with support of Paul’s team.?’#

193. At 3.34pm, Mr Ashton responded to Mr Phemister:

Mate ask Claire to call dep commissioner Rick Nugent in the first instance. | will send you
his number.?’®

194. Mr Phemister said that the reason for his making contact with Mr Ashton (which had been
contemplated at about 12.30pm in his initial meeting with his staff)?’® was that, having segmented
the end-to-end operation, the three most important partners for the delivery of the operation
would be Health (primarily), Transport and Victoria Police. Victoria Police was one of the three
because he knew, given the nature of the operation, there would be a security element and they
held this expertise.?””

195. At 4.12pm, in the context of continued messaging about different aspects of the Program she and
her team were developing, Ms Febey sent the following message to her team:

|  We need a security stream in our plan®’®
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196. A few minutes later, at 4.18pm, she messaged her team:

We will likely need:
Private security on buses (TBC)

Additional security at hotels (please raise with Unni that we require this as part
of full service)

Police on call to enforce where there is non compliance

Authorized officers (health system) to direct security

We will get more information on the scc call?7°

4.00—4.30pm: VSB meeting

197.

198.

199.

200.

201.

202.

As noted above, at the VSB meeting Mr Phemister remained of the view that DJPR would be
running the Program.?8® Mr Ashton did not recall any discussion regarding the use of security
at this meeting.?®' Mr Phemister did not recall having an understanding of Victoria Police’s views
about the enforcement arrangements as a result of the meeting either.282

However, the notes of the meeting suggest, and Mr Ashton and Mr Eccles agreed, that the question
of the potential role for security and police and matters of that kind were, in fact, discussed.?%?

In the notes taken from the meeting, under a heading ‘questions’, Mr Ashton was recorded
as posing the question:

|  People coming in from OS ... police wont [sic] guard but will be doing the checks? 284
Later in the notes was the following exchange:

GA [Graham Ashton] ‘Challenge will be static presence over a long period of time -
will end up with some private contractor or else the ADF ideally’. CE [Christopher Eccles]
‘l assume a private contractor’.?®®

It might be thought that Mr Ashton had no need to pose this question if he knew from either

Mr Eccles or Commissioner Crisp that a decision had been made to use private security.

When asked about this in evidence, Mr Ashton said he asked this question to clarify

that the arrangements he already understood to be in place were, in fact, now agreed.

He had made notes for himself about the matters he intended to raise, including this question.¢

Mr Eccles had no recollection of the remarks and would not speculate about what he understood
at the time of the meeting.?®” When taken to the notes of the meeting, Mr Eccles did not agree

it was an inevitable conclusion that he assumed, at the time, there was a role for private security
in the enforcement arrangements for the Hotel Quarantine Program.?®8 He said that, prior to

this meeting, he had not turned his mind to how people would be kept in their rooms, and was
not aware of anyone from DPC formulating plans or views about enforcement.?®® While | accept
Mr Eccles was doing his best to recollect his state of knowledge and thought processes on this
very busy day, as | set out above, | have drawn an inference that the issue of private security was
discussed in the conversation he had with Mr Ashton at 1.17pm earlier that day.
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4.30pm: SCC meeting

203.

204.

By the conclusion of the SCC meeting, following the numerous exchanges and discussions
throughout the afternoon set out above and at the meeting set out below, there was a decision
of that meeting that private security would play the first-tier role. That meeting was recorded
and the recording was produced to the Inquiry.?*°

During the first phase of the meeting, while Commissioner Crisp was absent, the following
exchange occurred:

ADF Officer: Thanks. Just a question on, given that the security element probably
overarches all of this, anybody got anything to say whether they
can — on maintenance of security or the process?

Ms Febey: Is anyone from Victoria Police on the call?

AC Michael Grainger: Yeah, so you've got Mick Grainger monitoring, and [redacted] from
our planning area. But, you know, just thinking through security, it
is multi-layered, yeah, so we’ve got receipt of people at the airport,
and someone who is working out a process flow will work their
way through this, but then you’ve got the potential for people not
to want to get on a bus, for example. My preference would be that
if we were going to house these people anywhere, CBD makes
sense, to keep it simple. | support, | think it was Claire’s, comments
on that. But then in terms of security, there would be private
security, and then the police would have a role perhaps around
that as well, but we’d have to work through what that looks like.

Ms Febey: I’d be really keen to take this up with you. And I’'m so sorry, | missed your
name. Did you say, was it Rick?

AC Grainger: No, Michael. Mick Grainger.

Ms Febey: Michael Grainger. Sorry about that, Michael. I'd be really keen to work this
through with you because, as you say, there are different steps in security
and some of it should be, for example, increasing the provision of private
security at hotels. Some of it will be around security either at the point
of arrival or during transport. And then we’d like to understand from you
where you see VicPol’s role being predominantly, which | would have
thought was around where things are not going as they should, and you
need to be called in to assist with enforcement. So, could you and | take
that up separately, and perhaps with you | could understand who else
| need to bring to the table in that conversation?

AC Grainger:  Yep, so we’ll have a planning and an operation cell in our State Police
Operations Centre. I'll take the call from you —

Ms Febey: Yep.

AC Grainger: — and then we’ll connect in with that group who are working afternoon
and night.

Ms Febey: Great, thank you.

ADF Officer: And I'll talk with you on that, on the next steps, Mick, as well.
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205. Later, Commissioner Crisp returned to the meeting after speaking with Mr Ashton. He gave

evidence that, as he returned, he sent a text message to Assistant Commissioner (AC) Grainger

at 5.20pm whom he knew to be on the SCC meeting call:

| stepped out to speak to Graham and | let him know you’re in this meeting as he’s only

just come out of VSB. He made it clear in VSB that private security is the first security option

at hotels/motels and not police.?*'

206. On returning to the meeting Commissioner Crisp said:

security, Victoria Police? | understand that the preference of Victoria Police or the Chief
Commissioner is that private security be the first line of security and police to respond
as required. Is that your understanding, Mick?

AC Grainger: Yes. It's Mick Grainger here. Absolutely that’s our preference.

207. Atthe end of the meeting, in response to a question from a DPC representative about the

potential use of the ADF, Commissioner Crisp said:

Commissioner Crisp here. Again, that's why we went through this particular process,
to identify where there was a lack of capability or capacity to undertake any of the phases
of this operation. | suggest that at this stage we can manage this. The ADF will be doing

just exactly what they’re doing at the moment, helping us to plan for this particular operation.

So, at this stage, we don’t see a need for boots on the ground, so to speak.

5.30pm onwards

208. From the time the SCC meeting concluded, the die was cast. Private security would be the first

tier. Police would play a support role.

Evidence on the question

209. As | have noted, no one who gave evidence to the Inquiry thought they were the person who

210.

21.

decided to engage private security in the Program or knew, with precision, who the ‘decision-
maker’ was or even the point at which the decision was made. Indeed, there was heated
resistance from almost every witness related to the issue that they were the decision-maker
or involved in the decision.

Mr Phemister stated that DJPR did not execute any planning for the engagement of private
security until such time as they felt they were either directed by an expert agency or
commissioned to do so by a source of authority.?°? This only occurred, from the perspective
of DJPR, at the 4.30pm SCC meeting.?%

Mr Phemister understood from Ms Febey that it was during the SCC meeting on 27 March 2020
that DJPR was asked to commission private security to support the operation.?®* Not unreasonably,

he regarded the Emergency Management Commissioner, ADF and Victoria Police as experts

at the meeting with relevant authority to make judgements and decisions about enforcement.?%

The process to engage private security was only commenced by DJPR after Mr Phemister
received a debrief of that meeting.?°® He made the observation that DJPR defers to the SCC
for all engagement with ‘uniforms’ as standard practice and process.?*”

Commissioner Crisp: Sorry, [redacted] can we get ... again, apology, | missed, | had to step
out again ... but in terms of security at accommodation, have we covered that? Is it private
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212.

213.

214.

215.

216.

217.

218.

219.

220.

Mr Phemister explained, by way of example of the role played by Victoria Police and the
deference given to its views, that Victoria Police was involved in the initial walk through on

28 March 2020 in order to identify how many guards were required, because it was the expert
in security operation.?%®

Mr Phemister agreed in evidence that, from the time of the SCC meeting on 27 March 2020, it was
the view of DJPR that there would be private security in hotels, and that police would assist with
enforcement when things were not going well.?*® He did not agree that that was a model put
forward by DJPR.3%©

Given the position of DJPR as the lead agency at 27 March 2020, it was understandable, and
| accept Ms Peake’s evidence, that she was not consulted about the suitability of using private
security firms.3

Former Minister for Health, the Hon. Jenny Mikakos MP, stated that she did not know who made
the decision to engage private security and that, to the best of her recollection, she only became
aware of private security being used after the Rydges Hotel (Rydges) outbreak:

| would have had no reason to turn my mind to issues around security guards until
we had that first case and the first outbreak at the Rydges Hotel.

... it was in fact DJPR that was the Department that had all the contracts with
security contractors.3%2

Following public revelations that former Minister Mikakos had been present with Minister Pakula
at a press conference on 29 March 2020, where the use of private security in the Program was
discussed, former Minister Mikakos provided a second statement to the Inquiry.

Former Minister Mikakos stated that, since giving evidence to the Inquiry, media reports had
suggested that there may have been opportunities for her to become aware of the use of security
guards in the Program prior to the Rydges outbreak.3*® In particular, she referred to Minister
Pakula’s media conference on 29 March 2020 and a briefing note that she may have also received,
which was sent to caucus by the Premier’s office on or about 8 April 2020. Former Minister Mikakos
maintained that she had no independent recollection of these matters. She further stated that
she had no recollection of becoming aware of (and had no reason to turn her mind to) the use

of security guards in the Program on these or any other occasions prior to the Rydges outbreak
in late May 2020.3%4

| accept from former Minister Mikakos that, when giving evidence, she gave answers consistent
with her best recollection of events. Former Minister Mikakos accepted that the legal powers

to detain people in quarantine came from the PHW Act, which was within her portfolio. Despite
that, she maintained that she had not turned her mind to how those legal powers were being
enforced at the hotels for the first few months of the Program.®°®* Former Minister Mikakos added
that the decision to use private security, knowing what she now knows, was not a decision she
would have supported.®°® Issues about the way in which DHHS and former Minister Mikakos saw
their role operationally in the oversight of the Hotel Quarantine Program are dealt with in detail
in Chapter 8.

Minister Pakula’s evidence was that he had no recollection of how he became aware that private
security was being used in the Program .3’

The effect of this evidence was that each of the relevant secretaries, agency heads, Ministers,
the former CCP and the Premier not only disavowed being the source of any decision to engage
private security, but each could not or did not say how the decision came into being.
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221.

222.

223.

224.

225.

During the 4.30pm SCC meeting he chaired on 27 March 2020, Commissioner Crisp said that

he understood it was the preference of Victoria Police or the CCP that private security be the

first line and that police respond as required. | am satisfied that he said this having been informed
by his telephone discussion with Mr Ashton at 5.15pm,3°® when he stepped out of the 4.30pm
SCC meeting, as reflected in his text to AC Grainger at 5.20pm3° and AC Grainger’s subsequent
statement in the SCC meeting, that private security was ‘absolutely’ Victoria Police’s ‘preference’ 3"

Commissioner Crisp said, in evidence, that he understood the decision to use security had already
been made prior to the SCC meeting®" (although he did not know by whom) and that, when he
raised the issue at the SCC meeting, he was trying to confirm the arrangements were in place

and confirm the position of Victoria Police, which was expressed by AC Grainger.3'? Of course,

this must be seen in light of Commissioner Crisp having been the conveyer of the information

from Mr Ashton to AC Grainger himself. The sequence of the phone conversation and text message
followed by the invitation to AC Grainger to confirm Victoria Police’s view in the meeting suggests
that, in Commissioner Crisp’s mind, the issue was not yet clearly settled and that he sought

Mr Ashton’s view and then ensured that that view was articulated to the meeting.

On the evening of 27 March 2020, the witness ‘Police Superintendent’, who had been in the SCC
meeting, sent an email to various parties, which said ‘CCP recommendation that private security is
to be the first line of security’®® In her statement to the Board, the Police Superintendent said she
was unable to recall why she described the use of private security as the ‘recommendation’ of
the CCP, that she had not communicated directly with Mr Ashton in relation to Program and that
the content of the email was based on her understanding of what had been discussed at the SCC
meeting that afternoon.®™

In his evidence, Mr Ashton denied making any ‘recommendation’ that private security be used
and said he was unsure why this language was used by his colleagues.®™ Moreover, his evidence
was he did not make any ‘recommendation’ regarding the enforcement model to be used in the
Program. Mr Ashton’s evidence was that he was not consulted about the use of private security
by anyone and he made no comment or recommendation regarding its use.>® | do not accept
that he was not ‘consulted’ or made no comment during the multiple discussions to which he
was party, including with Minister Neville and at the VSB meeting. In the context of Mr Ashton’s
imperfect memory of various exchanges during the afternoon of 27 March 2020, the far more
reliable evidence was contained in the content of the text messages, notes (such as they were),
recordings and emails taken and exchanged that day. The reference in the Police Superintendent’s
email to the CCP’s ‘recommendation’, while conveying a stronger position than ‘preference’,

was evidence of a position being taken that was consistent with the text message of
Commissioner Crisp to AC Grainger and then the electronic recording of what was said
between Commissioner Crisp and AC Grainger in the wake of AC Grainger receiving the

text message from Commissioner Crisp.

As discussed above, in paragraphs 134-146, Victoria Police submitted that the decision to engage
private security was made prior to the 4.30pm SCC meeting, and indeed before the 2.00pm
meeting between Minister Neville, Commissioner Crisp and Mr Ashton. Alternatively, if no decision
was made, Victoria Police submitted that an assumption or default consensus was reached prior
to the SCC meeting without the input of any view expressed by Victoria Police.®” This finding

was said to be supported by the evidence before the Inquiry, including that there was no proposal
or request made to Victoria Police, prior to or at the 4.30pm SCC meeting, for Victoria Police

to guard returned travellers in the Program.3® Having regard to the notes of, and evidence given
about, the VSB meeting on 27 March 2020, Victoria Police submitted that the preferable finding
was that Mr Ashton communicated his understanding arising from the VSB meeting that a decision
had been made to engage private security as ‘tier " enforcement, not that he told Commissioner
Crisp of a preference that he had made clear in the VSB meeting.3"*
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226. Notwithstanding these submissions, on all of the evidence, | find that Mr Ashton expressed a
‘preference’ in the VSB meeting and in conversation with Commissioner Crisp that Victoria Police
not be the first tier of enforcement in the Program, consistent with Commissioner Crisp’s text
to AC Grainger at 5.20pm.3?° In circumstances where Victoria Police was present at the SCC
meeting as the law enforcement agency for Victoria and where, under the Victoria Police
Act 2013 (Vic), only the CCP can make operational decisions about how police are deployed,
| find that this ‘preference’ carried considerable weight at the SCC meeting. The weight attributed
to this preference must be qualified by reference to the fact, as already stated, that there was
no evidence of a formal request being made to Mr Ashton or the Minister for Police and Emergency
Services for Victoria Police members to be deployed as the frontline of security in the Program.
Victoria Police was not formally asked and, therefore, did not formally refuse, but its view was
clearly articulated, and the likely outcome of any potential request clearly foreshadowed.

227. The Premier was asked to comment on the evidence from Minister Neville and Mr Ashton that
they had not been consulted in relation to the decision to use private security or the enforcement
model in general. The Premier said it would be very unusual or even unprecedented for a decision
of this type to have been made without consulting the Minister and/or the CCP. He said that,
ordinarily, he would expect the views of the CCP to be sought in relation to a decision about
enforcement, and that he would expect the CCP’s view to carry some weight.3?' His expectation
accords with the conclusions | have reached based on the evidence set out above.

228. The effect on others at the SCC meeting when hearing of Victoria Police’s view was significant.
As soon as AC Grainger expressed the view and Commissioner Crisp asked who then would
organise private security, Ms Febey said she understood it was for DJPR to take it up. The meeting
moved on to other topics, with the decision now made, though those at the meeting do not appear
to have been aware that such a significant decision had been taken.

5.8 The use of the ADF

229. The question of the availability of ADF personnel was also examined at length during the Inquiry.
Whereas the examination of the private security workforce concerned the decision made to use
that workforce, the issue regarding ADF personnel was whether they were, and should have been
requested, to fill frontline enforcement roles in the Program.

Was the ADF available to fill frontline
enforcement roles in the Program?

230. It was uncontroversial that ADF personnel were generally available to assist in respect
of Victoria’s COVID-19 response.

231. As of 27 March 2020, Victoria Police was already using ADF resources. ADF personnel were
embedded in the SCC prior to the Hotel Quarantine Program, where they had been assisting
the State response to the 2019-2020 summer bushfires.3??2 The evidence also established
that ADF personnel were present and involved in the initial planning meetings at the SCC
for Operation Soteria on 27 and 28 March 2020.3%

232. The question, in this context, was whether ADF personnel would have been available to perform
the frontline enforcement role in hotels as part of the Program, if requested, from 27 March
2020 onwards.
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233. On all the evidence, it was not possible to say that ADF personnel would have been available
to fill that role from 27 March 2020 onwards.

234. While much has been said about media statements made by Commonwealth and Victorian
leaders around this time,??* the best available evidence comes from the terms of the National
Cabinet decision reached on 27 March 2020. On that best available evidence, noting the Inquiry’s
limited ability to obtain evidence that was National Cabinet in Confidence, the terms of that
decision included that:

A.

the requirement to quarantine in a designated facility such as a hotel will be implemented
under state and territory legislation and will be enforced by state and territory governments,
with the support of the ABF and the ADF where necessary and according to need

across Australia

. ADF will begin assisting state and territory governments to undertake quarantine

compliance checks of those who are required to be in mandatory isolation after returning
from overseas, with enforcement remaining the responsibility of states and territories.3?°

235. These terms were open to multiple interpretations, including because:

A

It was not certain whether the phrase ‘with the support of’ extended to front of house
enforcement roles in hotels, as well as back of house support roles, such as the logistical
support the ADF ultimately provided.

. It was not certain how the phrase ‘where necessary and according to need across

Australia’ would have been applied. In this regard, | note that the Australian Government
Disaster Response Plan (COMDISPLAN), which applied to requests for ADF assistance,
and which was no doubt in contemplation by Commissioner Crisp and others at the time,32¢
provides that before a request for ADF assistance was made under the COMDISPLAN

‘a jurisdiction must have exhausted all government, community and commercial options
to provide that effect’ 3%’

. It was not certain whether the agreement that the ADF would ‘begin assisting state and

territory governments to undertake compliance checks ..’ extended beyond the ‘door-
knock’ campaign known as Operation Sentinel, which focused on monitoring compliance
with Directions in place before the Program commenced requiring returned travellers

to self-quarantine at home. In this regard, there was no evidence of an express offer

of assistance being made by the Commonwealth prior to 7 April 2020.328

. While ADF personnel were provided to fill frontline enforcement roles in NSW,

this was done while NSW was responding to the Ruby Princess outbreak, meaning
that such assistance was logically more likely to be deemed ‘necessary and according
to need’ in that state.

. While a request for ADF personnel to fill frontline enforcement roles in Victorian hotels was

granted by the ADF in June 2020,3* this was amidst a very significant outbreak in this state
that, again, meant that such assistance was logically more likely to be deemed ‘necessary
and according to need’.

. The Commonwealth Government declined the Inquiry’s request to provide sworn evidence

on these matters®° and, to that extent, in the absence of powers enabling the Inquiry
to compel the Commonwealth to provide such sworn evidence, the unsworn evidence
of the Commonwealth remains untested.

236. Having considered this, on all the evidence, it was possible to say with sufficient certainty,
and | find, that:

A. had a request for ADF personnel to be present in the quarantine hotels been made

on or around 27 March 2020, it would have been considered by the Commonwealth
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B. ADF personnel were most likely available to assist in frontline enforcement roles
at the quarantine hotels in Victoria from 8 April 2020, at the latest, although | am
not able to say whether that would have removed the need for private security guards,
given the number of guards involved. It seems most likely, having regard to the models
adopted in NSW and Queensland, that if the ADF was available it would have only been
available in numbers to supplement, rather than replace, the existing security workforce.
This was further supported by recent media reports indicating that, while the ADF has made
personnel available to assist in Victoria’s revised hotel quarantine program, the ADF has not
been willing to provide personnel for the purposes of patrolling the floors of ‘hot hotels’.>

237. | have arrived at this conclusion on the basis that:

A. ADF personnel appear to have been provided to fill frontline enforcement roles in hotels
in Queensland from 31 March 2020 following a request made on 27 March 2020.%32

B. In evidence, Commissioner Crisp stated that, had a request for ADF personnel to fill
frontline roles in hotels in Victoria been made, he would have expected it to be given
proper consideration by the ADF.333

C. In the diary notes of CCP Patton, taken in respect of a conference call he attended
with Mr Ashton and Deputy Commissioner (DC) Rick Nugent on the evening of 27 March
2020, reference was made to the ADF being ‘available re static guarding of those sites’.3*
From the surrounding context of those notes, | infer that by ‘sites’, CCP Patton meant ‘hotels’.

D. By email on 8 April 2020, the Secretary of the Commonwealth Department of Prime
Minister and Cabinet, Phil Gaetjens, sent an email to Mr Eccles in response to an enquiry
by Mr Eccles about the availability of financial assistance from the Commonwealth, stating:

On the question of assistance with security, | am advised the only deal with NSW
was in-kind provision of ADF personnel. | am sure the Commonwealth would be willing
to assist Victoria if you wanted to reconsider your operating model.335

E. In evidence, Mr Eccles accepted it would be reasonable to infer from this email that,
had Victoria wanted ADF personnel in hotels, the Commonwealth would have considered
it. From the terms of the email, and Mr Gaetjens’s senior position within the Commonwealth
public service, | infer that the Commonwealth would have not only considered such
a request, but would have considered it favourably.

238. When Mr Eccles was asked whether he had passed on Mr Gaetjens’s email to those responsible
for operational responsibility, he could not recall whether he did or did not.>%

239. In his evidence, the Premier stated that he was not aware of the proposition that ADF personnel
might have been available if Victoria elected to adopt a model that that required them in hotels
and that he, in fact, had ‘quite the opposite view’.3¥’

240. There was nothing in Mr Eccles’s response to Mr Gaetjens,®® or anywhere else on the evidence,
indicating that Mr Eccles communicated the terms of Mr Gaetjens’s email to the Premier or anyone
else with operational responsibility for the Hotel Quarantine Program. The Premier’s evidence was
that he would, ordinarily, have expected that the availability of a resource, such as the ADF, would
be drawn to his attention and the attention of those who were making policy and operational
decisions for the structure of the Hotel Quarantine Program.®*® The Premier said the proposition
would have been ‘very significant’ to him and that he ‘certainly would have wanted to know,
because it would have presented us with options we otherwise didn’t have ... in terms of the
Premier’s interpretation of what had been decided at National Cabinet.34°

241. It was surprising and inexplicable that Mr Eccles did not communicate Mr Gaetjens’s proposal
when there was a possibility that the significant costs of private security might have been reduced
through the introduction of an alternative workforce.
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Why was a request for ADF personnel to fill
frontline enforcement roles in the Program
not made?

242.

243.

244,

245.

246.

247.

248.

249.

The evidence on this question follows a similar trajectory to the evidence on the question,
discussed above, of who decided to engage private security in the frontline enforcement role
in the Program.

The answers to these questions were clearly interlinked. The evidence demonstrated that
there was no request for ADF personnel to fill frontline enforcement roles in the Program
as of 27 March 2020 because it was not seen as necessary. The reason it was not seen
as necessary was that the decision had been made to engage private security as the first
tier of enforcement with Victoria Police to be called in as needed, so there was no ‘need’
that could then be identified for ADF to supplement that enforcement model.

The timeline of evidence that led to these related decisions being reached was largely the same
and leads me to a similar conclusion. While there were, throughout the day of 27 March 2020,
key events and players who influenced what became a decision not to request ADF assistance
in frontline enforcement roles, that decision did not crystallise and was not made until the SCC
meeting held at 4.30pm that day.

Rather than repeat matters already discussed in full, the evidence that has led me to this
conclusion may be summarised as follows.

On the evidence, the first mention of the role that would be played by the ADF was the National
Cabinet decision.

The next mention of the ADF’s role appears in the text messages sent from Mr Ashton to
Commissioner Kershaw at 1.22pm and 1.32pm, where Mr Ashton stated that the ADF would

be doing ‘passenger transfer’.3¥ For the reasons discussed above, | infer from these text
messages, and the communications between Mr Ashton and Mr Eccles immediately prior,3*?
that Mr Ashton and Mr Eccles discussed the potential role that would be played by the ADF

in the Program during their 117pm telephone call. It was not possible to say which of the two
men raised this matter or that the conversation could be characterised as a ‘decision’ at that
stage of the day. It was also not possible to say with certainty that the reference to the ADF
doing ‘passenger transfer’ meant, by implication, that they would not be engaged to fill frontline
enforcement roles, although | accept from the subsequent reference that ‘private security will be
used’, and from Mr Eccles’s comments at the 4.00pm VSB meeting, that this conclusion is open.

At 1.34pm, Commissioner Crisp sent a text message to Mr Ashton forwarding a message from
the ADF stating that there would be a ‘federal announcement very shortly regarding ADF support
to state police for COVID19’343

Commissioner Crisp’s notes of the subsequent meeting at 2.00pm with Minister Neville, Mr Ashton
and others included the words ‘ADF’ and ‘private security’3* | am satisfied on the evidence

that both matters were raised. During the meeting, Commissioner Crisp sent a text message

to Ms Houghton of DPC advising ‘I think my Minister has some idea of ADF role and that’s

what we’re discussing with Graham Ashton at the moment’.3*® In her evidence, Minister Neville
agreed that there was a discussion in which she participated about suitable roles for the ADF,

but only in relation to the role they may play in escorting people at airports, and whether that role
was appropriate noting the limits on the enforcement powers that could be exercised by ADF
personnel.3% |t was not possible to say on the evidence that there was discussion of the ADF’s
role beyond that transport role. Further, whatever was discussed, there did not appear to have
been a settled position reached at the meeting, since Mr Ashton appears to have contemplated
at the VSB meeting later that afternoon that the ADF might be used at some point to assist by way
of a static presence over time.3¥
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251.

252.

253.

254.

255.

256.

257.

At around 3.00pm, the Premier gave a press conference and spoke about ADF involvement in the
Program, but gave no specific description of the role that it would play. In evidence, the Premier
said he understood that ADF assistance was available where it was necessary, meaning where

it was needed in the relevant state. He agreed that, when he spoke about the ADF being available
according to need, that meant that it was a finite resource such that it would be apportioned
according to who needed it most if there were multiple demands,3*® stating further:

... leaving the National Cabinet meeting | had absolutely no expectation whatsoever
that in the establishment and the running of hotel quarantine there would be significant,
extensive ADF support. That was ... that was not the case for every state. A case, | think,
had been well made in relation to New South Wales. But | had no expectation at all that
we would receive that type of support.3#°

At 4.00pm, the VSB met and discussed the Program. During that discussion, Mr Ashton was
quoted as saying ‘challenge will be static presence over a long period of time — will end up with
some private contractor or else the ADF ideally’. Mr Eccles was then quoted as saying ‘| assume
a private contractor’.3*® While these comments from Mr Eccles cannot be characterised as a
decision, they do reflect the ultimate outcome — private security was selected over Victoria Police
and the ADF.

As the meeting at the SCC reached its conclusion, a DPC representative asked a direct
question about the role the ADF would play in the Hotel Quarantine Program. Commissioner
Crisp responded:

Again, that’'s why we went through this particular process, to identify where there was

a lack of capability or capacity to undertake any of the phases of this operation. | suggest
at this stage we can manage this. The ADF will be doing just exactly what they’re doing
at the moment, helping us to plan for this particular operation. So, at this stage we don’t
see a need for boots on the ground, so to speak.3'

The reference to a lack of capability or capacity was a reference to the criteria for requesting ADF
assistance. It was for Commissioner Crisp to make the assessment that there was any relevant
lack of capability or capacity that required ADF resources. He agreed in evidence that he was
aware, on 27 March 2020, that he could request ADF assistance, if necessary, and that his
assessment was that there was not a lack of capacity.

No one present at the SCC meeting spoke against that assessment. This view was reached
by Commissioner Crisp after consideration of the requirements of each of the phases of the
operation and in discussion with DHHS, the State Controller — Health and Victoria Police.3%2
Mr Helps gave evidence consistent with Mr Crisp on this topic.3%3

This was Commissioner Crisp’s assessment. Minister Neville said, in evidence, that she was not
consulted by Commissioner Crisp prior to his statement at the SCC meeting that Victoria had
sufficient capacity to meet all the requirements of the Program and, consequently, did not require
‘boots on the ground’ from the ADF.3%*

Mr Ashton initially provided a statement that he had no recollection of any discussion about the
possible use of ADF as part of the Program.®®® He stated that he was aware of the suggestion that
it would be used to help transfer passengers. Such assistance never eventuated because, on the
afternoon of 27 March 2020, DJPR indicated that Skybus would be doing that job.3%¢

The evidence of Mr Ashton was at odds with CCP Patton’s diary note, detailed at paragraph
237.C above, which referred to the ADF assisting with ‘back of house’ checks and the ADF being
available ‘re static guarding of those sites’.3%” CCP Patton did not have an independent memory
of the conversation to which this note relates, and cannot add to what was in the diary note.3%®

It clearly came to nothing.
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CCP Patton, in his evidence to the Inquiry, stated that the ADF did not have any enforcement
powers and ADF personnel were not trained in dealing with civilians.**® He was clear that, while
the ADF was assisting Victoria Police’s enforcement response to the pandemic, it was not involved
in enforcement per se. This corresponded with public statements made by the Prime Minister and
the Premier that, to the extent the ADF was involved, or was to be involved, it would be in a role
that assisted compliance and did not involve the exercise of any legal powers. Of course, private
security guards have no enforcement powers either.

Victoria Police had a senior representative at the SCC meeting on 27 March 2020 and no
concern was raised about the view provided by Commissioner Crisp regarding the ADF.

This was unsurprising in light of the preference expressed at that meeting by Victoria Police
that private security be used, and confirmation in the SCC meeting that DJPR was attending
to those arrangements.3%° Frontline security was being addressed®®' and the assessment was
that there was no gap.

Commissioner Crisp reiterated his position at another SCC meeting the following day, on
28 March 2020, stating that ‘at this particular point in time, we certainly don’t see the need
for ADF boots on the ground in support of this operation’3%2 Once again, no one present,
including Victoria Police, spoke against that assessment.

If there was any doubt about the decision announced on 27 March 2020 by Commissioner

Crisp that the ADF would not have a frontline enforcement role in the Program, there could not
have been any by the time of his remarks at the SCC meeting on 28 March 2020. Those remarks
were accompanied by comments made by an ADF representative who, when asked if they wished
to raise anything, responded ‘no ... just noting that the news tonight mentioned that ADF would

be patrolling the corridors of hotels, ah, not in Victoria’3%® It was a clear indication to all those at
the meeting that ADF personnel would not be used inside the hotels in Victoria, albeit they were
being used in other jurisdictions.

Mr Eccles could not recall the point in time that he became aware of the role that the ADF was to
play. He was not aware why a DPC representative at the SCC meeting on 27 March 2020 sought
clarification about what role was to be played by the ADF. He accepted that it was possible that
DPC had a role to play in furnishing information to the Premier on that point, as it was a role played
by DPC when requested, but he had no reason to conclude one way or the other. Mr Eccles was
also shown an email sent shortly before 4.00pm from the Premier’s office to someone at DPC
regarding information the Premier required.®® It asked What role will the ADF play? Mr Eccles
agreed that DPC representatives at the SCC were likely asking about ADF at the SCC meeting
because there had been a request from the Premier’s office for information.3%> Mr Eccles, otherwise,
had no recollection of being aware, on 27 March 2020, of any particular view or decision within
government generally about the appropriateness or otherwise of using the ADF.3¢¢

As | have considered earlier in this Chapter, the use of private security as the first tier of
enforcement was never the subject of analysis. At no time on 27 March 2020 did it appear
there was any consideration of the respective merits of private security versus police versus
ADF personnel in that first-tier role. Instead, an early mention of private security rather than
police grew into a settled position, adopted by acquiescence at the SCC meeting. This means
that there was no actual consideration of whether ADF personnel would have been a better
option. That question never seems to have arisen in anyone’s mind. The assessment that
the ADF was not needed on the ground at the hotels was an assessment made without any
proper consideration of the anterior question of what would be the best enforcement option.
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Minds may differ about the benefits the ADF could have provided to the Program at that time.
Itis, in fact, a resource that could have been requested of the Commonwealth, at least in theory,
and assuming a case could be made for its use.3’ | am satisfied that, as of 27 March 2020, the
decision not to request the assistance of the ADF for a role in the quarantine hotels was made
by Commissioner Crisp, on the basis of his assessment that the various agencies represented
at the SCC meeting were appropriately resourced and did not require that form of ADF
assistance. | am satisfied that no person or agency raised a concern about this assessment.

It was an assessment that was open in the sense that, once it was agreed private security
would be used at the hotels, there was no longer a ‘need’ for ADF.

9 Conclusions on initial
decision-making

As a consequence of there being no pre-planning for the large-scale detention of international
arrivals into a mandatory quarantine program, when the Premier committed Victoria to hotel
quarantine, those who would have to implement the program in Victoria were required to do

so with very little warning and without any available blueprint for what was required. The situation
was further complicated by the fact that the decision would come into effect just 36 hours later,
at 11.59pm on 28 March 2020.

To put the scale in context using information provided by the Prime Minister on 27 March 2020,
7120 people had arrived at airports around the country on 26 March 2020, the day before the
announcement of hotel quarantine.

The Premier was aware there was no pre-existing plan for large scale quarantine in Victoria
and there had been no discussion in the State Cabinet about the National Cabinet decision.
He considered it feasible to achieve, however, based on his knowledge of the availability

of hotel rooms and the dedicated team of ‘operational people’ able to rise to this challenge.

The initial responsibility for setting up the Program was given to DJPR.

Other than the sourcing of numbers of available hotel stock, DJPR had no preparation for,

or relevant expertise to operate, an enforced quarantine program. The capability and capacity
of the hotels in terms of the provision of security, cleaning and catering had not been a factor at
the time of allocating the lead to DJPR, nor had the capacity of the hotels to accommodate large
numbers of people in a manner that would prevent transmission of COVID-19 to the community.

It was not appropriate to conceive of the Hotel Quarantine Program as an extension

of, or substantially similar to, existing accommodation programs, such as the CEA Program.
The logic of tasking DJPR to source hotels for quarantine purposes on the basis that it had
previous awareness of hotels for the CEA Program, did not extend to DJPR sourcing hotels
for quarantine purposes; the nature and purposes of the two programs were significantly
different and involved different levels of risk.

DJPR understood from the outset that it would need the assistance of DHHS for crafting the
legal framework for the Program and arrangements for the health and wellbeing of the people
in quarantine.

Within a few hours of that call to the Secretary of DJPR, the Emergency Management Commissioner
and the State Controller — Health at DHHS were setting up a meeting at the SCC on the
understanding that this Program would be operated using the emergency management
framework and would be named Operation Soteria.
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By the afternoon of 28 March 2020, from a meeting at the SCC, the Emergency Management
Commissioner, in conjunction with the DHHS State Controller — Health, made clear that
DHHS was in charge of the operation as the control agency and that DJPR was a support
agency, as were a number of other agencies attending the meeting.

DJPR continued to provide the contracting and organising of many logistical aspects of the
program including hotels, security, cleaning contractors and general logistics, including transport
and aspects of catering.

This appears to have been the genesis of the ongoing dispute as between DHHS and DJPR as

to who was in charge of the overall operation of the Program. DJPR was clear that it was DHHS.
DHHS was adamant that it was only responsible for parts of the Program and that DJPR was jointly
responsible and accountable for the delivery of the Hotel Quarantine Program. This was the source
of considerable and significant problems with the way in which the Program was operated.

| am satisfied that the decision to embark on a Hotel Quarantine Program in Victoria involved

the State Government assuming the responsibility for managing the risk of COVID-19 transmission.
But even though that risk was assumed by the Government, and as critical ‘decisions’ were made
with respect to enforcement measures, there was no detailed consideration of the risks that would
be involved in such a program. This was a failure in the establishment of the Program.

In committing Victoria to the mandatory quarantine of returned travellers, the Premier had
committed the Victorian Government to responsibility for managing the COVID-19 risk posed
by returned travellers and ensuring compliance with the mandatory detention orders. In so
doing, the Government assumed responsibility for the safe quarantine of, and the prevention
of transmission by, returned travellers and the maintenance of a safe system of work for those
it brought onto quarantine sites.

This included an assumption of responsibility for identifying and planning for the following:

A. ensuring that quarantine would be enforced, directing that people isolate in a particular
place and monitoring compliance

B. managing the infection risk posed by the quarantine setting

C. ensuring that people were at least as safe in hotel quarantine as they would have been
quarantining at home

D. ensuring that the community was at least as protected from infection risk as it would have
been were returning travellers quarantining at home

E. managing the increased exposure risk for workers in the quarantine program.

It is beyond doubt that many people worked incredibly hard, in extraordinary timeframes,
to deal with an unprecedented set of circumstances. But that is not a total justification

for the deficiencies in some of the actions taken and decisions made in that first 36 hours,
and it does not excuse the deficiencies | have found in the Program.

SeInuIW ul painseaw sem Aep ayl, G Jaideyd



510 Conclusions on the

280.

281.

282.

283.

284.

285.

286.

287.

enforcement model

| am satisfied that, while the evidence did not identify a single person who decided to engage
private security in the Program, there were clearly people who influenced that outcome, which
was the position adopted at the SCC meeting at 4.30pm on the afternoon of 27 March 2020.

| am satisfied that the first of those was Mr Eccles. The second was Mr Ashton.

Mr Eccles’s oral and written evidence was that he did not make a decision or express any opinion.3¢®
| accept that Mr Eccles did not make the ‘decision’ within the strict meaning of that word as it relates
to formalised government processes that would require documents to be produced and signed off.
| also accept that Mr Eccles did not have the power to make any such decision on his own.

With the benefit of Mr Eccles’s telephone records, | am satisfied that Mr Ashton first heard of the
possibility of private security being used during the two minute and 15 second call they had at
1.17pm on 27 March 2020.3%° | cannot reach any firm conclusion about what was discussed but
am satisfied that it was during that call that Mr Ashton gained the impression that private security
could be used instead of police. Given that Mr Eccles had been present during National Cabinet
discussions,*° and given that all jurisdictions made some use of private security, | conclude that
he was the one to mention private security as (at least) an option.

However, the mention of private security as an option did not equate to Mr Eccles having
determined the precise role it would play. There was no evidence that the conversation between
Mr Eccles and Mr Ashton was conveyed to anyone who was present in the SCC during the
discussions about enforcement options. Further, there was no evidence that Mr Ashton, himself,
referred to his conversation with Mr Eccles to anyone other than, by inference, Commissioner
Kershaw in his text message outlining that DPC had made a ‘deal’ or established the private
security role.

By the time Mr Ashton referred to ‘a deal set up by our DPC, he had also spoken to his NSW
counterpart, Commissioner Fuller.?”" Mr Ashton and Commissioner Crisp then spoke to each
other before they met with Minister Neville at 2.00pm. | am not able to make any finding about
what they discussed or about who first raised the question of private security in the 2.00pm
meeting, but the evidence before me supports the view that Mr Ashton was the person who
entered those discussions with some existing knowledge that private security would have

a role to play, although he was not yet clear what that would be. He then raised the question
at the VSB meeting and spoke to Commissioner Crisp while the SCC meeting was in progress.®’?
Commissioner Crisp’s text to AC Grainger about Mr Ashton’s views appears to have prompted
AC Grainger’'s comments about Victoria Police’s preference,*? which Ms Febey and others
understood as having determinative force.®”*

It would be highly unusual if a final decision on an enforcement model was taken without
consulting the CCP or taking into account their view. | am satisfied that Mr Ashton did have

a view that the mention of private security by Mr Eccles was consistent with Mr Ashton’s

view, and that he promoted that view in subsequent meetings directly and by means of his
conversation with Commissioner Crisp. As | have noted, it was after the view of Victoria Police
was articulated in the meeting that DJPR’s representatives understood that private security
needed to be engaged.®’®

It was telling that it was not until after the SCC meeting that private security was engaged.
Mr Phemister made the point in his evidence that, on 27 March 2020, it was DJPR that was
responsible for the Program.®¢ DJPR had no knowledge of any decision before the SCC
meeting.*”” Had a decision already been made, one would expect DJPR to have begun the
process of contacting security contractors much earlier in the day, noting the extreme urgency
with which everything was being organised. In this regard, | am satisfied that Mr Eccles did not
mention private security to Mr Phemister in their telephone conversations throughout the day.
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The comments by AC Grainger in the SCC meeting clearly carried significant weight for Ms Febey
from DJPR, who reasonably understood it to be a ‘direction’ that private security would be used.*’®
Indeed, upon AC Grainger expressing that view, the discussion on security options ended because
it was perceived that an agreement had been reached. DJPR then commenced its efforts that
resulted in the informal engagement of Unified, Wilson and MSS to provide private security

at the hotels.

| acknowledge the haste with which these decisions were being made. | note, too, the separate
controversy that emerges with respect to the appropriateness of engaging private security for the
various roles it ultimately performed, a matter | consider in Chapter 6. However, the fact remains
that not one document was produced to the Inquiry that demonstrated a contemporaneous
rationale for the decision to use private security as the first tier of enforcement, or an approval

of that rationale in the upper levels of government. Such a finding is likely to shock the public.
Unlike the formal application through the ERC process for the funding for the CEA Program, no
such process has been uncovered for the use of private security in the Hotel Quarantine Program.
It was a decision made in haste, without regard to its financial implications, and with no person
made responsible for reviewing the decision as those financial implications became apparent.

The people of Victoria should understand, with clarity, how it was that millions of dollars of public
money was ultimately spent, and we should be able to be satisfied that the action to proceed

in this way was a considered one that addressed the benefits, risks and options available in
arriving at such a decision. There was no evidence that any such considered process occurred
on 27 March 2020 or in the days and weeks that followed.

The decision to engage private security was not a decision made at the Ministerial level.

The Premier and former Minister Mikakos said they played no part in the decision. Similarly,
Minister Neville and Minister Pakula stated they were not involved in the decision. Minister Neville
was aware of the proposal but not responsible for it and Minister Pakula appears not to have
been told until after private security had been engaged. Enforcement of quarantine was a crucial
element of the Program that the Premier had committed Victoria to adopting, but neither he

nor his Ministers had any active role in, or oversight of, the decision about how that enforcement
would be achieved.

On its face, this was at odds with any normal application of the principles of the Westminster
system of responsible government in that individual Ministers of the Crown are ultimately
responsible to the Parliament (and thereby the people) for the actions of their departments.
That a decision of such significance for a government program, which ultimately involved
the expenditure of tens of millions of dollars and the employment of thousands of people,
had neither an owner nor a transparent rationale for why that course was adopted, plainly
did not accord with those principles. | have addressed this issue further in Chapter 8.

| issued Notices to Produce for documents relevant to the Inquiry’s Terms of Reference to all
government departments involved in the Program. The Inquiry received more than 70,000
documents in response, including Cabinet documents. No document was produced to the Inquiry
that definitively revealed who made the decision to engage private security or how the initial
decision-making process occurred. Likewise, no document produced to the Inquiry revealed
that there was any consideration given to the ongoing expenditure associated with private
security, the appropriateness of that expenditure or whether an alternative enforcement model
should have been adopted, until late June 2020 following two significant outbreaks of infections
among security guards.

This itself bespeaks of a failure of governance. This decision was a substantial part of an
important public health initiative and it cost the Victorian community many millions of dollars.
But it remained, as multiple submissions to the Inquiry noted, an orphan, with no person

or department claiming responsibility.
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In his evidence, the Premier agreed that the question of how this occurred should be capable
of being answered.®”® As the head of the Victorian Public Service at the time, Mr Eccles
acknowledged it was a fair point that, if no one knew who made the decision, there was

an obvious risk that no one would understand that they have the responsibility for revisiting
the decision if time and experience showed that it was not the correct one.3¥° This was what
occurred here. The decision was made without proper analysis or even a clear articulation
that it was being made at all.

No one involved took issue with the use of private security at the time the arrangements were
being made. This was despite an ongoing government-commissioned review that raised serious
issues about the reliability and professionalism of some sectors of that industry.3®
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